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United States Court of Appeals for the 

District of Columbia 

No. 6614. j 

! 

Maryland and Virginia Milk Producers Association, 

Incorporated, Appellant. | 

vs. 

! 

Melvin C. Hazen, George E. Allen and Daniel I. Sultan, 
Commissioners of the District of Columbia, et al. 


i 

a Supreme Court of the District of Columbi^. 

I 

In Equity. 

No. 58222. j 

Maryland and Virginia Milk Producers Association, 

Incorporated, Plaintiff, j 

j 

v. ! 

Melvin C. Hazen, George E. Allen and Daniel I. Sultan, 

Commissioners of the District of Columbia; Chatham M. 
Towers, Collector of Taxes of the District of Columbia, 
a Municipal Corporation, and District of Columbia, a 
Municipal Corporation, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court ! of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-bntitled 
cause, to wit: 

1—6614a ! 
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1 Bill 

Filed January 21,1935. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 58222. 

Maryland and Virginia Milk Producers Association, 

Incorporated, Plaintiff, 


v. 

Melvin C. Hazen, George E. Allen and Daniel I. Sultan, 
Commissioners of the District of Columbia; Chatham M. 
Towers, Collector of Taxes of the District of Columbia, 
a Municipal Corporation, and District of Columbia, a 
Municipal Corporation, Defendants. 

To the Supreme Court of the District of Columbia: 

1. The plaintiff is a corporation duly incorporated under 
the laws of the State of Maryland with its principal office 
at Silver Spring in Montgomery County in the said State. 

2. The defendants, Melvin C. Hazen, George E. Allen 
and Daniel J. Sultan are citizens of the United States and 
residents of the District of Columbia and constitute and 
are sued as the Commissioners of the District of Columbia; 
and Chatham M. Towers is a citizen of the United States 
and a resident of the District of Columbia and Collector 
of Taxes of the District of Columbia and is sued as such; 
and the defendant, the District of Columbia, is a municipal 
corporation and is sued in its own right. 

3. The plaintiff is a membership non-profit co-op- 
2 erative marketing association, without capital stock, 
the membership of which consists solely of residents 
of Maryland and Virginia and West Virginia, actually en¬ 
gaged in dairy farming, and each member has an equal 
voice with every other member in electing directors from 
its membership who manage and control the business of 
the Association, which is the co-operative marketing of 
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all the milk produced by its several members. It has also 
been licensed under the co-operative marketing! laws of 
Virginia, and its membership consists of about 1200 dairy 
farmers resident in Virginia and Maryland. A copy of 
the membership contract between the Association and its 
members is herewith filed and asked to be read hs a part 
of this bill. ! 


4. The purpose of the Association is to market all the 
milk produced by all its members from day to diy on the 
best obtainable terms and distribute the net Iproceeds 
among its members in proportion to the quantity bnd qual¬ 
ity produced, less only the actual cost of operating the 
Association. 


5. While the principal office of the Association is at Silver 
Spring in Montgomery County, Maryland, whe^e all of 
the meetings of its members, general and special, as well 
as some of the meetings of its Board of Directors jare held, 
the Association also maintains an office in the District of 
Columbia where most of its Directors’ meetings hre held, 
and its principal accounts and records are kept. ! 

6. The bulk of the milk disposed of by the Association 
is sold to distributors whose plants are located in; the Dis¬ 
trict of Columbia. An appreciable quantity is, jhowever, 
sold to distributors or others whose plants arb not so 
located. The Association renders various services to its 

members in addition to selling their milk, i 
3 7. All deliveries of milk are made by consignment, 

either by railway or trucks, directly from thb several 
producers to the several consignees, pursuant tb agree¬ 
ments either negotiated by the Association with thb several 
consignees, or by agreement between producers and con¬ 
signees approved by the Association. Payments for all 
such consignments are made directly to the producers by 
the consignees for the gross proceeds, less a change fixed 
from time to time by the Association, based on total gal- 
lonage and estimated to be sufficient to pay the actual oper¬ 
ating expenses of the Association, and to create aid main¬ 
tain a reserve fund hereinafter referred to as the revolving 
fund, and which, in fact, is a deposit with the Association 
of funds belonging to its various members, and is returned 
to its several members in cycles of six years from the year 
in which such retentions are made. 








4 MARYLAND AND VIRGIN IA MILK PRODUCERS ASSN., INC.. VS. 

S. This fixed charge so retained by the purchasers of the 
milk from the amounts due the several producers is paid 
monthly to the Association by the several distributors by 
checks to the order of the Association, which checks are 
at once deposited for collection and credit to the account 
of the Association in some bank in Maryland or Virginia. 

9. From the credits so created all operating expenses 
are paid and the excess is available for the revolving fund, 
which is set up to the credit of each member in proportion 
to the gallonage of milk delivered by each member in the 
manner indicated in paragraph 7. 

10. These balances, with the net interest earned on them, 

are refunded to the several members annuallv in cvcles of 

* * 

six years, that is to say, all surplus deduction made in the 
vear 192S has been refunded to the members contrib- 
4 uting thereto in the vear 1934. In this wav the re- 
volving fund is created, maintained and disbursed, 
and at all times is recognized as, in fact, the fund of the 
several members contributing thereto. 

11. This revolving fund is not all, however, kept in banks, 
but is invested from time to time in high class corporate 
bonds or real estate mortgages on property located in Vir¬ 
ginia, Maryland or in the District of Columbia, the latter 
to the amount of $20,740.00 only, 'whereby interest is earned 
on each during its cycle, and this is likewise credited to 
the several producers in proper portion. All evidences of 
these bonds and securities are kept in certain safe de¬ 
posit boxes in Richmond, Virginia and Orange, Virginia 
and from time to time the coupons are clipped therefrom 
at the location of the safe deposit boxes aforesaid and de¬ 
posited forthwith in the Maryland and Virginia banks 
aforesaid. 

12. That in this manner the Association, on July 1, 1933, 
had under its control bonds and other intangible securities 
constituting such revolving fund to the approximate value 
of $400,000, and owned in the District of Columbia tangible 
personal property to the amount of $1750. 

13. That when called on by the Assessor of Taxes about 
July 1, 1933 to make a return of its property for taxation 
for the year 1934, such a return was made of such tangible 
property to the value of $1750, and intangible property to 
the value of $22,822, the latter sum representing cash then 
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on deposit in a District of Columbia bank, and mortgages 
on property in Washington. 

14. That this return was accepted by the Assessor of 
Taxes for the District of Columbia and a statement of 

taxes due thereunder rendered by the plaintiff, and 

5 was paid in full on September 19, 1933, as! will ap¬ 
pear from a copy of the receipted bill therefbr hereto 

annexed and asked to be taken as a part of this bjll. 

15. That notwithstanding this, on April 16, 3j934, the 
Board of Personal Tax Appraisers, professing to qct under 
the authority of An Act of Congress of July 1 , 1|902, and 
amendments, advised plaintiff that it had not accepted the 
return for the then current fiscal year and had ikicreased 
the total intangible assessment, tentatively, to $300,000, 
covering Accounts Receivable, Stocks and Bonds,! and ad¬ 
vised plaintiff of its right to appeal from such decision within 
fifteen days. A copy of this notice is herewith filed and 
asked to be taken as a part of this bill. 

16. That by notice dated April 23, 1934, plaintiff indi¬ 
cated to the said Boai'd and its clerk its appeal therefrom 
and it was arranged that a hearing thereon should! be held, 
and it was held on May 15, 1934, when the facts aforesaid 
were proven and established. 

17. That notwithstanding the pendency of said appeal 
plaintiff, on or about June 29, 1934, received from the office 
of the Collector of Taxes a statement of re-assessment of 
said taxes showing a balance of $1385.89 due thereon, plus 
a penalty of 3%. 

18. That on July 10, 1934, plaintiff, through its attorney, 
inquired of the Board of Personal Tax Appeals iwhat, if 
any, action had been taken on the appeal aforesaid.! A copy 
of this inquiry is herewith filed and asked to be tafien as a 
part hereof. 

19. That no response was ever received to this! inquiry 
until August 11, 1934, when the deputy assessor of 

6 the District advised this plaintiff that his office was 
that day in receipt of an opinion of the Corporation 

Counsel, approved by the Commissioners on Augfist 10th, 
wherein it was held that the amount held in the r^volvinsr 

i w 

fund aforesaid on July 1, 1933 would be properly! subject 
to taxation in the District of Columbia and requesting to 
be advised of the amount held in that fund on July; 1, 1933, 
and also July 1,1934. 
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20. Plaintiff is advised, believes and charges that it is the 
purpose of all of the defendants to enforce from plaintiff 
the payment of taxes on its revolving fund aforesaid and 
unless restrained they will do so, and either deprive the 
plaintiff and its members of its and their property without 
due process of law, or greatly and irretrievably injure it 
in its good name, fame and credit, and in its and their prop¬ 
erty, in their illegal and unlawful attempts to enforce such 
collection and thereby inflict on it irreparable damage and 
injury. 


21. Complainant shows it is not a resident of the District 
of Columbia, that the major portion of the said fund is not 
within the District, except as stated in paragraph 13, and 
never has been; it is not its fund in any true sense; has 
never been acquired or earned by it; is the property of its 
members, and is onlv withheld bv it for its members afore- 
said, subject to the payment of any liabilities that here¬ 
after may be asserted against it as the agent and repre¬ 
sentative of its members, and is not liable to taxation 
within the District of Columbia under the provisions of 
Section 754, Title 20, p. 251 of the D. C. Code, the only law 
under which the right to claim it is asserted, and if it was 
the intent of Congress to make it so taxable it would be in 
violation of the rights of the plaintiff and its members, 
under the provisions of the Fifth Amendment to 
7 the Constitution of the United States, which pro¬ 
hibits the taking of property for public use without 
just compensation, or due process of law. It shows that 
said property is neither acquired nor held under or pur¬ 
suant to or as incident to any business conducted bv it in 
the District of Columbia except as above stated, is not 
now therein, and since its creation has never been therein, 
and receives no protection from the District of Columbia 
or its laws. 


Being otherwise without remedy it prays, that the above 
named defendants be made parties defendant hereto and 
required to answer the same, but not under oath; that the 
said assessment, or the attempt to assess, said revolving 
fund with taxes to the District of Columbia be declared to 
be beyond the powers of the said District, its Commis¬ 
sioners, assessors or tax collector, and violative of its and 
its members’ rights under the Constitution of the United 
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States and of its, and their rights, privileges and immuni¬ 
ties thereunder, and that they, and each of them, may be 
forever enjoined and restrained from enforcing, ,or at¬ 
tempting to enforce, the payment of the taxes aforesaid, 
and from making any further levy of taxes on said revolv¬ 
ing fund, and that all other relief, general and Special 
be granted it, and it will, as in duty bound, ever pray, etc. 
MARYLAND AND VIRGINIA MILK PRO- i 
DUCERS’ ASSOCIATION, INCORPORATE^), 

Bv JNO. S. BARBOUR, 

C. B. GARNETT, 

Its Counsel. 

C. B. GARNETT, 

JNO. S. BARBOUR, 

Attorneys for Plaintiff. 

i 

8 District of Columbia, to wit: 


I, Frank S. Walker, being first duly sworn before the 
undersigned Notary Public, in and for the District pf Co¬ 
lumbia the day and year below written, depose and say 
that I am the President of the Maryland and Virginia Milk 
Producers’ Association, Incorporated, the plaintiff }n the 
foregoing bill and have read the same, am familiar with 
its contents and the matters and things therein referred 
to and that the facts therein alleged are true to the best 
of mv knowledge, information and belief. 

FRANK S. WALKER. 


Subscribed and sworn to before the undersigned Nbtary 
Public this 17th dav of November, 1934. 

In testimony whereof I have hereunto signed my hame 
and affixed my notarial seal. 

[notarial seal.] MINNIE J. LYMAN, j 

Notary Public. 


i 
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0 Office of the Assessor, District of Columbia- 

First Half Due September, 1633—Second Half Due March, 1934. 

No. 17SS5 

1934 Personal Taxes Due First Half 

Value Tax Value Tax 

Tangible Tangible Intangible Intangible Total 

Property Rate Property Property Rate Property Tax 

1750 1.50 2625 22S22 .50 11411 14036 

One Half Tax 
701S 

If All of Bill Is to Be Paid Return Penalty % 

All Coupons 

If Half of Bill Is to Be Paid Send Total Due 

First Two Coupons 

Maryland and Virginia Milk Producers 
A.ssoc Inc 

1731 five St., N. W. Credit : 9004 Personal 

Washington, D. C. Tangible 

9000 Personal 

Form Approved by Compt. Genl’s Intangible 

Office Apr. 20, 1929 

To the District of Columbia, Dr. Pav to the Collector of Taxes, D. C. 

Paid 

C. M. TOWERS 
Collector of Taxes, D. C. 
Sep. 19, 1933 

District of Columbia, 

Office of the Assessor, 

Board of Personal Tax Appraisers, 
Washington. 

Apr. 16, 1934. 

Maryland & Virginia Milk Producers’ Assn., 

1731 Eye St. N. W., 

Washington, D. C. 

Sir: 

You are hereby notified that the Board of Personal Tax 
Appraisers, acting under the authority granted them by 
the Act of Congress, approved July 1, 1902, and amend¬ 
ments thereto, has not accepted your personal tax return 
for the current fiscal year. The Board of Personal Tax 
Appraisers, believing, from the best information at its 
disposal, that your return was made under a misunder¬ 
standing of the law, has made a tentative increase 
10 in your assessment, making your total assessment 
as follows: 

Total tangible personal property in the sum of $— Ac¬ 
cepted at $^- per $100. 
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Total intangible personal property in the sunt of $300,- 
000 at $0.50 per $100. ’ | 

The above rejection is a tentative increase injthe value 
of your Accts. Rec. Stocks & Bonds. 

If you desire you have the right of appeal to the Board 
of Personal Tax Appeals from the action taken by the ap¬ 
praisers, provided such appeal is taken within fifteen days 
from the date of this notice. Appeal should bq made in 
all cases by personal appearance, if possible, afid a spe¬ 
cial date and time will be allotted you, if you desire, upon 
application to that effect. 

The Board convenes at 10 a. m. and adjourns ati 3 o’clock 
p. m. daily except Saturday, when it adjourns at 12 noon. 

| C. 

Bv order of the Board of Personal Tax Appraisers. 

Assessment is hereby fixed at— 

Tangible, $ —. j 

Intangible, $—. 

Bv order of the Board of Personal Tax Appeals. 

A. B. EVANS, 

Clerk to the Board. 

Washington Office: 
John S. Barbour. 
Christopher B. Garnett. 

Svdnev R. Prince, Jr. 

Barbour, Keith, McCandlish & Garnett and R. Walton 

Moore, 

Attorneys and Counsellors at Law. 

Fairfax, Va.: Washington, D. C. 

National Bank Building. Tower Building 

Fourteenth and K Streets. 

Par. 18. Washington, D. C., July 10, 1934. 

Board of Personal Tax Appeals, 

Municipal Building, 

Washington, D. C. ! 

Gentlemen : ; 

I am writing to inquire what, if any, action has 
11 been taken by your board on the appeal filed by the 
Maryland-Virginia Milk Producers’ Association from 

2—6614a ! 


Fairfax Office: 
Thomas R. Keith. 
F. Sheild McCandlish. 

Charles Pickett. 
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the increased assessment levied bv the District authorities 

* 

against the Maryland-Virginia Milk Producers’ Associa¬ 
tion. It was mv understanding and that of Mr. Walker 
that we would be advised as to the action of the Board on 
our appeal, following the hearing held May 15th last. 
Yours trulv, 

JNO. S. BARBOUR. 

JSB/AEC. 

Motion to Make Bill of Complaint More Definite 

and Certain. 

Filed February 9, 1935. 

• •••••• 


Now comes the defendants and each of them, by their 
counsel, and move the Court to require the plaintiff to 
make the Bill of Complaint herein more definite and cer¬ 
tain in the following respects: 

1. With respect to the Silver Spring, Maryland office of 
the plaintiff, by stating: 

(a) The address of said office; 

(b) The size of said office; 

(c) The number of officers and employees of the plain¬ 
tiff regularly employed at said Silver Spring office. 

2. With respect to the District of Columbia office of plain¬ 
tiff, by stating: 

(a) The address of said office; 

(b) The size of said office; 

(c) The number of officers and employees of the plaintiff 
regularly employed at said office. 

3. By stating in terms of percentages: 

(a) The proportionate amount of milk disposed of by 
the plaintiff in the District of Columbia, during each of 
the years in which the “revolving fund” of the plaintiff 
was accumulated; 

(b) The proportionate amount of milk disposed of by 
the plaintiff in places other than the District of Columbia, 
during each of the years in which the “revolving fund” 
of the plaintiff was accumulated; 
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12 (c) By stating the places located other! than in 

the District of Columbia, in which milk is idisposed 
of by the plaintiff. 

4. With regard to the reserve fund, known as the 4 4 re¬ 
volving fund”, by stating: 

_ j 

(a) The annual operating expenses of the plaintiff dur¬ 
ing each of the years in which the said 44 revolving fund” 
was accumulated; 

(b) By stating the amounts added by plaintiff to this 
“revolving fund” during each of the years in which said 
fund was accumulated. 

5. By stating all of the purposes for which said “revolv¬ 
ing fund” was accumulated. 

6. By stating the proportion of said 44 revolving fund” 
accumulated during each of said vears: 

i 

(a) From proceeds of milk sold in the District of Co¬ 
lumbia. I 

(b) From proceeds of milk sold other than in |the Dis¬ 
trict of Columbia. 

i 

7. By enumerating the various services performed by 

the plaintiff for its members in addition to selling their 
milk. | 

8. By filing herein and furnishing to each of the! defend¬ 
ants one copy each of the Constitution, Charter, By-Laws, 
Rules and Regulations of the plaintiff, referred! to and 
made a part of paragraph 8 of the contract between the 
plaintiff and its several members. 

E. BARRETT PRETTYMA^, 

W. ! 

CHESTER H. GRAY, 

Attorneys for Defendants. 


13 Memorandum. 

February 21, 1935.—Motion to make bill of complaint 
more definite and certain, sustained—Luhring, J. j 

Amendments to Bill. j 

i 

Filed March 18, 1935. 

! 

Now comes the plaintiff pursuant to the order entered 
herein requiring the plaintiff to make the bill of complaint 




12 


MARYLAND AND VIRGINIA MILK PRODUCERS ASSN., INC., VS. 


herein more definite and certain in certain respects, and 
prays that the said bill may be amended in the following 
respects, to-wit : 

That paragraph 1 of the said bill be amended to read 
as follows: 

1. The plaintiff is a Corporation duly incorporated under 
the laws of the State of Maryland, with its principal office 
at Hyattsville in said state, and not at Silver Spring as 
originally alleged, the error having arisen from the con¬ 
fusion in the mind of the draftsman of said bill of the statu¬ 
tory principal office as prescribed in its charter and the place 
where the annual meeting of its members have been held 
for a number of years last past; that said office is located 
at the office of W. Carroll Beatty, Xo. 93 Maryland Avenue, 
Hvattsville, Maryland, who is the resident agent of said 
Corporation upon whom process against the Corporation 
may be served. There are no officers and employees of the 
Corporation employed at said office other than the said W. 
Carroll Beattv. 

That paragraph 5 of the said bill be amended so 
14 as to read as follows: 

5. While the statutory principal office of the Association 
is at Hyattsville in Prince Georges County, Maryland, as 
aforesaid, all of the meetings of its members, general and 
special, as well as some of the meetings of its Board of Di¬ 
rectors are held in the Armory Hall at Silver Spring in 
Montgomery Countv, Maryland. The Armorv Hall in which 
the general meetings are held is a large auditorium suffi¬ 
cient to accommodate the membership of the Association 
consisting of approximately twelve hundred members. The 
Board meetings held at Silver Spring are held in such Hall 
or in one of the convenient ante rooms adjacent thereto. 
No regular employees or officers of the Association are 
employed at this place except as incident to such meetings. 
The Association also maintains offices at 1731 Eve Street, 
N. W., Washington, D. C., consisting of four rooms where 
most of its Directors meetings are held and its accounts and 
records are principally kept. The number of officers and 
employees of the plaintiff regularly employed at this office 
are eleven. 

That paragraph 6 be amended by adding thereto the 
following: 
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6(a). There is filed herewith marked “Questions 3(a), 
3(b) and 3(c), 3-5-35”, a statement showing in terms of 
percentage the proportionate amount of milk disposed of 
by the plaintiff in the District of Columbia and in places 
other than the District of Columbia during eacll of the 
years in which the revolving fund was accumulated, and 
the places located other than in the District of Columbia 
where milk is disposed of by the plaintiff. ] 


That paragraph 9 of said bill be amended by add- 

15 ing thereto the following: j 

9(a). There is likewise filed as a part hereof 'marked 
“Question 4(a) ”, a statement showing the annual operating 
expenses of the plaintiff during each of the years during 
which the said Revolving Fund was accumulated; and a 
statement marked “Question 4(b)” showing the amounts 
added by the plaintiff to its revolving fund during each of 

the vears in which said fund was accumulated. 

•/ 

9(b). The purposes for which the said revolving fund 
was accumulated are shown in the Cooperative Law of 
Maryland and particularly in Sections 470 and 475 of the 
Cooperative Association Law of Maryland approved April 
13, 1922, its Charter and By-laws. j 

9(c). There is also filed herewith marked “Questions 
6(a) and 6(b) statements showing by way of percentage 
the proportion of the revolving fund accumulated during 
each of said years from proceeds of milk sold in the Dis¬ 
trict of Columbia and from milk sold other than j in the 
District of Columbia. 1 

9(d). In addition to the various services performed by the 
Association as set forth in its by-laws, services ate per¬ 
formed in the several markets for its members as follows: 

It guarantees a continuous market for all milk produced 
by its members and guarantees payment therefor by the 
purchasers; provides for the facilities for disposing of the 
milk and cream of its members in excess of the demands 
of the Washington market and the adjacent metropolitan 
area; it files for members health inspection certificates with 
the Health Department; provides monthly butter fat tests 
on all milk delivered to distributors in the District of 
Columbia and Virginia and Maryland; provides for 

16 regular check testing at plants in the District of Co¬ 
lumbia, Maryland and Virginia; butter fat tests and 
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butter fat tests in ease of disputes; makes check tests on 
temperature for its members both in the District and said 
states. 

The following services are rendered to its members on 
their farms: Supplies them with market information; sup¬ 
plies its members with building plans for remodeling old 
buildings or in building and equipping new buildings; guar¬ 
antees payment for all milk sold; provides bacterial tests 
and assists in the determination of the origin of high bac¬ 
teria counts; provides special mastitis or garget tests and 
assists in determining the origin of the high counts; assists 
members with transportation difficulties and securing trans¬ 
portation facilities; supplies members with a monthly 
magazine containing trade information; assists members in 
the correction of errors on milk checks; assists members 
in various seasons of the vear in making check tests of 
off flavored milk resulting from feed or pasture condition; 
provides cooperative purchasing and service of dairy 
equipment. 

The plaintiff also pursuant to the request of defendant 
and order of the court aforesaid files herewith, and has 
furnished to each of defendants, one copy each of its char¬ 
ter as originally approved October 14th, 1920, and the 
amendment thereto of October 8th, 1923, and of its By-laws, 
which constitute its Charter, Constitution and By-laws re¬ 
ferred to in its form of contract, and prays that the prayer 
of its original bill may be treated as the prayer of this its 
bill as amended. And it will ever prav, etc. 

MARYLAND AND VIRGINIA MILK PRO¬ 
DUCERS’ ASSOCIATION, INC., 

By JNO. S. BARBOUR, 

Its Counsel. 

C. B. GARNETT, 

JOHN S. BARBOUR, 

Attorneys for Plaintiff. 

17 District of Columbia, to ivit: 

I, Frank S. Walker, being first duly sworn before the 
undersigned Notary Public in and for the District of Co¬ 
lumbia the day and year below written, depose and say that 
I am the President of the Maryland and Virginia Milk Pro- 
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ducers’ Association, the plaintiff in the foregoing 1 amended 
bill, that I have read the same, am familiar with its con¬ 
tents and the matters and things therein referred to, and 
that the facts therein alleged are true to the bbst of my 
knowledge, information and belief. 

FRANK S. WALKER. 

I 

Subscribed and sworn to before the undersigned Notary 
Public this 13 dav of March, 1935. In testimony whereof I 
have hereunto signed my name and affixed my notarial seal. 
[notarial seal.] ELLEN M. DASHIE^L, 

Notary\Public. 

i3/5/-35. 


Question 3 (a), 3 (b) and 3 (c). To motion to make bill 
of complaint more definite and certain. 

The proportionate amount of milk disposed of by the Mary¬ 
land and Virginia Milk Producers’ Association in the Dis¬ 
trict of Columbia and in places other than the District of 
Columbia during each of the years in which the “ Revolv¬ 
ing Fund” was accumulated. 


18 


Milk disposed of 
within the D. C. 


Year. Per cent 

1926 .. 84.997 


Milk disposed of 
in places other 
than D. C. 

Per cent. 

15.003 


1927. .. 88.284 


11.716 


1928. . . 87.900 


12.1000 


1929 .. 87.553 


12.447 


Location other than the D. C. 
in which Ass'n disposed of 
milk. 

Clarendon, Va. 
Frederick, Md. 
Walkersville, jMd. 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Mq. 
Walkersville, Md. 
Kearneysville^ W. Va.* 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Kearneysvillej W. Va.* 


* Began March 1928 and ended May 1930 inclusive. 
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Milk dispose*! of Milk disposed of 
within the 1>. C. in places other 

than I). C. 


Year. Percent 

1930 86.354 


Per cent. 

13.646 


1931 . . 83.798 


16.202 


1932 79.370 


20.630 


1933... 77.007 22.993 


1934... 76.013 23.987 


Location other than the T\ C. 
in which Ass'n disposed of 
milk. 


Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Alexandria, Beg. June. 
Kearneysville, W. Va.* 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Alexandria, Va. 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Alexandria, Va. 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Alexandria, Va. 
Clarendon, Va. 
Fredericksburg, Va. 
Frederick, Md. 
Walkersville, Md. 
Alexandria, Va. 


* Began March 1928 and ended May 1930 inclusive. 


19 Question 4(a). To motion to make bill of complaint 
more definite and certain. 


Annual Operatin ■; and Total Expenses Including Loss on 

Milk Since 1926. 


Operating Total loss Total 

Year. expenses. on milk 1 . expenses. 

1926 . $47,901.42 $145,268.63 $193,170.05 

1927 88,034.95 46,019.95 134,054.90 

1928 64,399.93 32,349.20 96,749.13 

1929 . 53,357.09 43,617.96 96,975.05 

1930 72,001.18 11,506.80 83,507.98 


1 Includes Loss on Surplus and Excess Basic. 
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Annual Operating* and Total Expenses Including jLoss on 

Milk Since 1926—Continued 


Operating 

Year. expenses. 

1931 . 90,847.69 

1932 . 58,553.39 

1933 . 67,067.58 

1934 . 51,537.07 


Total loss 
on milk 1 . 

20,581.37 

36,834.73 

89,046.65 

138,695.15 


; Total 
expenses. 

111,429.06 

95,388.12 

156,114.23 

190,232.22 


1 Includes Loss on Surplus and Excess Basic. 


Question 4 (b). To motion to make bill of cqmplaint 
more definite and certain. i 

I 

Amounts Added to the “Revolving Fund” During Each of 
the Years in Which Said “Revolving Fund” Accumu¬ 
lated. 


Year. 


Amount Added to Revolving 
Fund Each Year.} 


1926 . $16,668.44 

1927 . 21,048.98 

1928 . 54,661.81 

1929 . 60,236.63 

1930 . 91,919.64 

1931 . 109,949.64 

20 


1932 

1933 

1934 


(Red) 


$122,651.37 j 
53,602.62 I 
—72,174.83 ? 


J Net income and/or loss of Association per financial statements] 

I 

3 Includes transfers to loss reserves in the amount of $97,260.45. 

Questions 6 (a) and 6 (b). To motion to make bill of 
complaint more definite and certain. 

Proportion of Revolving Fund Accumulated Each Year 
from Brokerage on Milk Sold in the District of Columbia 
and on Milk Sold Other Than in the District of Columbia. 



From Brokerage on 

From Brokerage on Milk 


Milk Sold in D. €. 

Sold Other than; in D. C. 

Year. 

Per Cent. 

Per Cent. 

1926. 

. 85.807 

14.1931 

1927. 

86.070 

13.930 

1928. 

. 85.757 

14.243! 

1929. 

. 90.924 

9.0761 


3—6614a 
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From Brokerage on From Brokerage on Milk 
Milk Sold in D. C. Sold Other than in D. C. 


Year. ' Per Cent. Per Cent. 

1930 . 88.748 11.252 

1931 . 86.923 13.077 

1932 . 84.258 15.742 

1933 . 82.979 17.021 

1934 . 81.551 18.449 

21 (Copy.) 


Certificate of Incorporation of the Maryland & Virginia 
Milk Producers Association, Incorporated. 

This is to certify that the subscribers— 

Maurice Stabler, whose post office address is Ashton, in 
Montgomery Countv, State of Maryland, 

McGill Belt, whose post office address is Dickerson, in 
Frederick County, State of Maryland, 

Frank S. Walker, whose post office address is Woodberrv 
Forest, in Madison County, State of Virginia, 

Daniel A. Slaughter, whose post office address is Mitch¬ 
ells, in Culpeper County, State of Virginia, and 

Dallas Berry, whose post office address is McLean, in 
Fairfax County, State of Virginia, 

Two of whom are citizens of the State of Maryland, all 
being of full legal age, do hereby certify that we hereby do, 
under and by virtue of the general laws of this State, au¬ 
thorizing the formation of corporations, associate ourselves 
for the purpose of forming a corporation. 

Article I. 

The name of this corporation shall be the Maryland and 
Virginia Milk Producers Association, Incorporated. 

Article II. 

The objects of this corporation shall be to encourage bet¬ 
ter and more economical methods in producing dairy prod¬ 
ucts ; to secure better results in marketing and advertising 
our products; to develop our markets and find new ones 
for our products; to buy supplies in a cooperative way; to 
rent, buy, build, own, sell and control, such buildings and 
other real and personal property as may be needed in the 
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business; to own, lease and operate storage warehouses and 
packing houses; to arrange for the transportation and 
handling of our products in the best possible maimer; to 
cultivate the cooperative spirit among dairymenj and to 
perform any other work which may tend to the betterment 
of the members and the promotion of our industry. I 

Article III. j 

i 

The principal office of said corporation will be| located 
at Hyattsville, Maryland. The resident agent of daid cor¬ 
poration is Thomas E. McLaughlin, Hyattsville,; Prince 
Georges County, Maryland, who is a citizen of Maryland 
and actually resident therein. j 


Article IV 


This corporation shall not have any capital stock. Each 
member shall be required to pay a membership fee bf $1.00 
payable in advance. Each member shall be entitled^ to only 
one vote. 

22 Article V. 


The said corporation shall have a Board of Directors 
consisting of 30* members elected bv the members at the 
annual meeting thereof. Ten directors shall be chosen for 
one year, ten directors for two vears, and ten directors for 
three years, and such directors shall hold office for the 
period for which they are elected or until their successors 
are duly elected and qualified. Thereafter the regular term 
of office of the directors shall be three vears. 

•f 


Wm. J. Thomas, J. Clifford Miller, Fred N. Mohljer, Eg¬ 
bert A. Thompson, John G. Thompson, Charles T. Rice, 
Frank E. Bowman, Lemuel W. Trenis, Frank C. Mqultrup, 
William T. Smith, Harvey W. Wiley, Frank S. Walker, 
Samuel C. Harley, Walter R. Hooker, Ezra M. Minnick, 
Isaac D. VanMetre, Daniel A. Slaughter, John S. Bhrbour, 
Charles C. Renn, Stephen M. Ball, Frank M. Stevens, Al¬ 
bert M. Mercer, Charles C. Green, John B. Diamoikd, Jr., 
William A. Waters, George Crossman, Dallas Berry, Mc¬ 
Gill Belt, Roy Leatherman, Maurice Stabler, twelve o£ whom 
are citizens of the State of Maryland and actually; reside 
therein, shall act as the first Board of Directors ui^til the 
first annual election or until their successors are dulv 
elected and qualified. 
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The Board of Directors, at the first meeting of the Board 
of Directors after the annual meeting of the members, 
shall choose a President and a Vice-President from among 
their own number, and a Secretary and a Treasurer, who 
may or may not be members of the Board of Directors of 
this corporation. 

Article VI. 

The powers of this corporation and of the Board of Di¬ 
rectors shall be further defined, limited and regulated in 
by-laws which shall be passed and adopted from time to 
time bv the members. 

Witness our hands and seals this 21st day of September, 


1920. 

Name. P. O. Address. 

McGill Belt.Dickerson, Md. (Seal.) 

Maurice Stabler.Ashton, Md. (Seal.) 

D. A. Slaughter.Mitchells, Va. (Seal.) 

Dallas Berry.McLean, Va. (Seal.) 

Frank S. Walker..Woodberry Forest, Va. (Seal.) 


23 District of Columbia, 

City of Washington , to wit: 

Before the subscriber, a Notary Public of the District of 
Columbia, in and for the District of Columbia personally 
appeared McGill Belt, Maurice Stabler, D. A. Slaughter, 
Dallas Berry and Frank S. Walker, this 21st day of Sep¬ 
tember nineteen hundred and twentv, and did severallv 
sign the foregoing certificate of incorporation in my pres¬ 
ence and did acknowledge the same to be their act and deed 
for the purposes herein expressed. 

Witness mv hand and seal this 21st dav of September, 
1920. 

[seal.] T. S. MASON, 

Notary Public, D. C. 

My commission expires Aug., 1922. 

Certificate of Incorporation of Maryland and Virginia 
Milk Producers Association, Incorporated. 

Approved by the State Tax Commission of Maryland 
October 14, 1920, as in conformity with law and ordered 
recorded. 

OSCAR LESER, 

! WM. N. BECK, 

Commissioners. 
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Received for record Oct. 14, 1920 at 3 o’clock P. M. and 
recorded in Liber 21, folio 226 &c, one of the Charter Rec¬ 
ords of the State Tax Commission of Maryland. I 

To the Clerk of the Circuit Court for Prince Georges 
Countv: 

\ 

It is hereby certified, that the within instrument, to¬ 
gether with all endorsements thereon, is a true ! copy, as 
received, approved and recorded by the State r flax Com¬ 
mission of Maryland. 

* 

As witness my hand and the seal of the said Coihmission 
at Baltimore. 

[seal.] C. C. WALLACjE, 

Secretary . 

i 

Capital—$ None. Bonus tax paid $ None. Recording 
fee paid $10.00. j 

Received for record on the 29th day of October A. D., 
1920, and the same day recorded in Liber No. IJBB, at 
Folio 474, &c., one of the Incorporation records of Prince 
Georges Countv, Maryland. 

S. D. HALL, 

Clerk. 

24 (Copy.) | 

Articles of Amendment of the Maryland & Virginia Milk 
Producers Association, Incorporated. 

Declaration of Conversion Into a Cooperative Association 
under the Cooperative Association Law of Maryland. 

i 

i 

To the Honorable State Tax Commission of Maryland: 

The undersigned President and Secretary, respectively, 
of the Maryland & Virginia Milk Producers Association, 
Incorporated, a corporation organized under the General 
Corporation Law of the State of Maryland and hajving no 
capital stock, do hereby make the following certificate and 
declaration: j 

First. That the said Maryland & Virginia Milk Producers 
Association, Incorporated, was organized under the (p-eneral 
Corporation Law’ of the State of Maryland, the said charter 
having been approved by the State Tax Commission of 
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Maryland on October 14, 1920, and received bv it for record 
on the same dav and recorded in Liber 21 Folio 226, &c., one 
of the charter records of the State Tax Commission of 
Maryland, and certified to the Clerk of the Circuit Court of 
Prince Georges County, Maryland, and admitted to record 
therein on October 29, A. D., 1920, in Liber I-JBB Folio 
474 &c. one of the corporation records of Prince Georges 
Countv, Maryland. 

Second. That said corporation is now and ever since its 
organization has been doing business upon a cooperative 
basis as defined in section 469 (b) of the Cooperative Asso¬ 
ciation Law of Maryland. 

•» 


Third. That at a special meeting of the members of said 
Marvland & Virginia Milk Producers Association, Incor- 
porated, duly called and held at Silver Spring, Maryland, 
on Thursday, October 4th, 1923, the said corporation by a 
majority vote of its members, decided to convert itself into 
a cooperative association under the said Cooperative Law 
of the State of Maryland, the resolution to that effect and 
so adopted being in the following words: 

“Resolved, bv the Maryland & Virginia Milk Producers 
Association, Incorporated, a corporation organized under 
the General Corporation Law of the State of Maryland and 
now and ever since its incorporation doing business upon a 
cooperative basis as defined in section 469 (bi of the Co¬ 
operative Association Law of the State of Maryland, and 
now assembled in special meeting legally called for that pur¬ 
pose, does hereby decide to convert and does convert itself 
into a cooperative association under the said Cooperative 
Association Law, and that the President and Secretary of 
this association be authorized and directed to make, sign, 
swear to and file before the State Tax Commission of the 
State of Maryland, all declarations and certificates, neces¬ 
sary or appropriate to make this resolution effective in all 
respects.’ ’ 


25 Fourth. That at said meeting there were present in 
person or by proxy 208 members out of a total of 999 
members ten per cent of which (or 100) constituted a 
quorum, pursuant to its by-laws, was qualified to adopt any 
resolution which was brought before said meeting; and the 



23 


i 
i 

M. C. HAZEN, G. E. ALLEN, D. I. SULTAN, COMMRS., ET 4L. 

I 

vote in favor of said resolution was two hundred ^nd eight 
(208) for and none against. 

In witness whereof we, the undersigned President and 
Secretary of said association, respectively, have signed this 
declaration this 5th dav of October, 1923. 

[seal.] * H. T. PANCOAST, j 

President Maryland <& Virginia 
Milk Producers Association, Inc. 

0. A. JAMISON, | 
Secretary Maryland & Virginia Milk 

Producers Association, Inc. 

District of Columbia : j 

This is to certify that on the 5tli day of October, 1923, 
before me the subscribed, a Notary Public in and for the 
District of Columbia, personally appeared H. T. Pancoast, 
President, and 0. A. Jamison, Secretary, respectively, of 
the Maryland & Virginia Milk Producers Association, In¬ 
corporated, and each acknowledged the foregoing declara¬ 
tion and at the same time made oath in due form of law that 
the matters and facts set forth in the said declaration are 
true to the best of the knowledge, information and belief of 
each of them respectively. 

Witness my hand and Notarial Seal the dav and tear last 
above written. 

[seal. ] JOSEPH D. COBLENT&, 

Notary Public. 

Articles of Amendment of Maryland & Virginia Milk Pro¬ 
ducers Association, Incorporated.” j 

Received for record October 8th, 1923 at 9 o’clock A. M., 
and approved by the State Tax Commission of Maryland 
October 8th, 1923, as in conformity with law and ordered 
recorded. 

J. MOE RAY, 

JESSE D. PRICE}, 

Commissioners. 

i 

Received for record on the 5th day of December A. D. 
1923, and the same day recorded in Liber No. 2 at Folio 56, 
&c., one of the Coop, records of Prince Georges County, 
Maryland. i 

S. D. HALL, 

Clerk. 
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26 Recorded in Liber 43, Folio 469, one of the Charter 
Records of the State Tax Commission of Maryland. 

To the Clerk of the Circuit Court for Prince Georges 
Countv: 

It is hereby certified, that the within instrument, together 
with all endorsements thereon, is a true copy, as received, 
approved and recorded by the State Tax Commission of 
Maryland. 

As witness my hand and seal of the said Commission at 
Baltimore. 

C. C. WALLACE, 

Secretary. 

Increase of Capital—$ None. Bonus tax paid $ None. 
Recording fee paid $10.00. 
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BY-LAWS 

I 

i 

of the 

i 

Maryland and Virginia Milk Producers’ 

Association, Inc. 

1731 EYE STREET, N. W., WASHINGTON, D. C. 


As Amended January 24, 1927 


ARTICLE I—PURPOSES OF THE ASSOCIATION. 

The purposes for which this Association is formed are set forth in the 
Articles of Incorporation of the Association and in Section 469 o i the Co¬ 
operative Association Law of Maryland. 


ARTICLE II—REPRESENTATIVE GOVERNMENT. 


Section 1. The members of this Association, for purposes of exercising 
intelligent and effective control thereof, may organize themselves ipto locals 
or “voting units” whose headquarters or places of meeting may be at their 
respective shipping points or any other convenient meeting place. Each mem¬ 
ber of this Association may choose his affiliation with locals or he may re¬ 
main independent of any local and exercise his voting privileges in this Asso¬ 
ciation at its District or Central meetings as hereinafter provided. No member 
shall belong to more than one “local” or “voting unit.” 

Section 2. Each local may arrange for meetings of its members as fre¬ 
quently as provided for in its by-laws. 


ARTICLE III—MEETINGS OF MEMBERS. 


Section 1. Annual Meetings: An annual meeting of the Association shall 
be held at the office of the Association or such other place as the Board of 
Directors or Executive Committee may duly designate, on the FIRST MON¬ 
DAY IN FEBRUARY of each year for the purposes of electing a Board of 
Directors and transacting such other business as may come before the meeting. 

Section 2. Special Meetings: Except where otherwise prescribed by law, 
a special meeting of the Association may be called at any time by the Presi¬ 
dent or by a majority of the Board of Directors, or by ten per cent of the 
membership. Each such call shall be in writing and shall state the time, 
place, and the purposes of such meeting. No business shall be transacted at 
a special meeting other than as is stated in the purposes of the call.! 

Section 3. Notice of Annual Meetings: Notice of each annual meeting 
of the Association shall be given. Such notice must state the time and the 
place of the meeting, and that the purposes thereof are the election of a Board 
of Directors and the transaction of such other business as may come before 
the meeting. A copy thereof shall be mailed to each member of the Associa¬ 
tion, as his address shall appear upon the books of the Association, at least 
ten (10) days prior to the time for holding such meeting. 

Section 4. Notice of Special Meetings: Notice of each special meeting 
of the Association shall be given by mailing to each member a copy of the 
call for such meeting, as his address shall appear upon the books of the 
Association, at least ten (10) days prior to the time fixed for such meeting. 

Section 5. Quorum: At any meeting, fifty (50) members present in per¬ 
son shall constitute a quorum for all purposes, including the election of 
directors, except when otherwise provided by law. 

Section 6. Votes: Each member shall be entitled to one vote. 

1 


I 
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Section 7. Voting: by Mail: Prior to any annual or special meeting of 
the Association, the Board of Directors may authorize the Secretary to pre¬ 
pare ballots upon the principal questions to be voted upon. The Secretary 
shall thereupon mail to each member, along with the notice of the meeting, 
one ballot and a small voting envelope. 

Any member who does not expect to be personally present at said meet¬ 
ing, may cast his ballot by mail, by writing the Secretary, enclosing a sealed 
envelope containing his vote, with a request, over his signature, that the vot¬ 
ing envelope be dropped into the ballot box along with the votes cast by 
members present in person. 

The Secretary shall then read the signed request at the meeting and place 
the voting envelope, unopened, in the ballot box. Any votes so cast shall be 
counted as if the member were present and voting in person. 

ARTICLE IV—BOARD OF DIRECTORS 

Section 1. Number: The corporate powers of the Association shall be 
exercised by and the business and property of the association shall be con¬ 
ducted and controlled by a Board of Directors of Twenty-one (21) members. 

Section 2. Election: The directors shall be elected annually at the annual 
meeting of the Association from the membership of the Association and shall 
hold office until their successors shall have been elected and shall have accepted 
office. 

Directors of the Association shall be nominated by members of the Asso¬ 
ciation assembled in their various district meeting places designated by the 
Board of Directors in the call for such district meetings. 

The representation of each district may be adjusted annually at least 
three weeks preceding the annual meeting of the Association by a two-thirds 
vote of the Board of Directors changing the representation thereof so that 
members of each district shall have approximately equal representation on the 
basis of the volume of milk or cream marketed through the Association dur¬ 
ing the previous year. 

At least one (1) week prior to the annual meeting of the Association, at 
which the directors are to be elected, the Secretary shall cause a primary 
election to be held by the members of each of the districts and the members 
at such primary elections shall select the names of the members of the Asso¬ 
ciation to be presented at the annual meeting of the Association for confirma¬ 
tion and election as directors of the Association representing the respective 
district. 

Voting at such primary elections may be by ballot presented in person. 

Section 3. Vacancies: Vacancies in the Board of Directors shall be filled 
for the unexpired term by the other directors in office, and such new directors 
shall hold office until the election of their successors at the next annual 
meeting. 

Any director may be removed by affirmative vote of three-fourths of the 
directors, for any sufficient cause, in the judgment of the said directors. 

Any director who ceases to be a member or who violates any contract with 
this Association in any particular, shall cease to be a member of the Board 
of Directors as soon as a majority thereof pass a resolution to that effect. 

Section 4. First Meeting: Immediately following the annual meeting 
and election a meeting of the newly elected Board of Directors shall be held, 
which meeting shall organize by the election of a president, a first vice-presi¬ 
dent, a second vice-president, a secretary and a treasurer, and may transact 
any and all business. No notice shall be required of the holding of this meeting. 

Section 5. Regular Meetings: In addition to the first meeting mentioned 
above, a regular meeting of the Board of Directors shall be held quarterly at 
such time and place as may be determined by said Board of Directors. 

Section 6. Notice of Regular Meetings: Notice of the regular meetings 
of the Board of Directors shall be mailed to each director as his address shall 
appear on the books of the Association at least five (5) days prior to the time 
of such meeting. 

Section 7. Special Me^ngs: A special meeting of the Board of Directors 
shall be held whenever called by the President or by a majority of the Direc¬ 
tors. Any and all business mentioned in the call may be transacted at a special 
meeting. Each call for a special meeting shall be in writing, and shall state 
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the time and place of such meeting and the nature of the business to be pre¬ 
sented and disposed of. Any special meeting may be adjourned fjjrom time 
to time and from place to place until the business for which it was called is 
disposed of. 

Section 8. Notice of Special Meetings: Notice of each special! meeting 
of the jtfoard of Directors shall be mailed to each director as his address shall 
a ppe»r on the books of the Association at least three (3) days prior to the 
time of such meeting. j 

Section 9. Quorum: Eleven (11) directors shall constitute a quorum 
0 f :he Board of Directors at all meetings. 

Section 10. Compensation: The directors shall receive no compensation 
-or their services as directors other than reimbursement for railroad fares 
actually expended by them in attending the meetings of the Board of Direc¬ 
tors and $3.00 per day for each day necessary for traveling to and from and 
for attendance at meetings. 

ARTICLE V—POWER OF BOARD OF DIRECTORS j 


The Board of Directors shall have the power: 

1. To conduct, manage and control the affairs and business of the Aso- 
ciatioh, and to make rules and regulations for the guidance of the officers and 
management of its affairs. 

2. To appoint and remove, at pleasure, all officers, agents, and Employes 
of the Corporation, prescribe their duties, fix their compensation and require 
from them, if advisable, security for faithful service. 


3. To call special meetings of the Association when they deem jit neces¬ 
sary, and they must call a meeting at any time upon the written request of 
ten per cent of the membership. 

4. To make and enter into agreements with manufacturers, brokers, dis¬ 
tributors or others for the processing, manufacturing, storing, sale, marketing 
or consignment of the milk produced by members of the Association or the 
products therefrom. 


5. To carry out all contracts of the Association, in every way advan¬ 
tageous to the Association representing the producers collectively, j 

6. To select one or more banks to act as depository of the funds of the 
Association and to determine the manner of receiving, depositing and dis¬ 
bursing the funds of the Association and the form of checks and the person or 
persons by whom same shall be signed, with the power to change such banks 
and the person or persons signing said checks and the form thereof! at will. 

7. To appoint an executive committee and delegate to it sucfi of the 
powers vested by this article in the Directors as the latter may from time to 
time deem wise, subject to such conditions and instructions as it ma^ direct. 


ARTICLE VI—DUTIES OF DIRECTORS 

It shall be the duty of the Board of Directors: 

1. To keep a complete record of all its acts and of the proceedings of 
its meetings, and to present a full statement at the annual meetings of the 
Association, showing in detail the condition of the affairs of the Association. 

2. To supervise all officers, agents and employees and to see that their 
duties are properly performed. 

3. To cause to be issued appropriate certificates of membership. 

4. *Io install such a system of bookkeeping and auditing that eacfi mem¬ 
ber may know and be advised from time to time fully concerning the receipts 
and disbursements of the Association. 

ARTICLE VII—OFFICERS 

! 

The officers of the Association shall be a President, a First Vice-President, 
a Second Vice-President, a Secretary and a Treasurer, together with any 
other administrative officers whom the Board of Directors may see fi!t in its 
discretion to provide for by resolution entered upon its minutes. The! offices 
of Secretary and Treasurer may or may not be held by the same person. 

The Board of Directors may appoint assistant secretaries, in its dis¬ 
cretion, and may delegate them any and all of the duties of the Secretary 
hereunder or any other duties. 








The compensation and tenure of all officers shall be fixed by the Board 
of Directors. 

The Secretary and Treasurer or Secretary-Treasurer need *ot be mem¬ 
bers of the Board of Directors or of the Association. 

ARTICLE VIII—DUTIES OF THE PRESIDENT 

If at any time the President shall be unable to act, a Vice-Presideit shall 
take his place and perform his duties and if neither Vice-President sl a n b e 
able to act, the Board of Directors shall appoint a director to do so. It shall 
be the duty of the President or Vice-President or such Director: 

1. To preside over all meetings of members and Directors.. 

2. To, subject to the advice of the directors, direct the affairs of h e 
Association. 

3. To call a meeting of the Board of Directors whenever necessary. 

4. To sign, as President, all certificates of membership, and all contracts, 
notes and other instruments requiring a signature by the Association when so 
directed by the Board of Directors, unless some other officer or agent is 
authorized or directed so to do. 

5. To discharge such other duties as pertain to his office or may be 
required of him* by these by-laws or by the Board of Directors. 

ARTICLE IX—DUTIES OF THE SECRETARY. 

It shall be the duty of the Secretary: 

1. To keep a complete record of the proceedings of all meetings of the 
Association and of the Board of Directors, and of the Executive Committee. 

2. To keep the corporate seal and the book of blank membership cer¬ 
tificates; fill up and countersign all certificates issued and affix said Corporate 
seal to all papers requiring a seal. 

3. To keep a proper membership book showing the name of each member 
of the Association, the number of his membership certificate, and dates of 
issuance, surrender, cancellation, forfeiture, or transfer. 

4. To execute and sign all contracts, notes, papers and documents. 

5. To act as Secretary of the Executive Committee. 

6. To discharge such other duties as pertain to his office or may be re¬ 
quired of him by these by-laws or by the Board of Directors. 

ARTICLE X—DUTIES OF THE TREASURER. 

It shall be the duty of the Treasurer: 

1. To receive and deposit in its name all funds of the Association in 
bank or banks designated by the Board of Directors, to be paid out only on 
check drawn as prescribed by the Board of Directors, and account for all 
receipts, disbursements and balances on hand. 

2. To furnish a bond in such a form and in such amount as the Board 
of Directors may from time to time require, the expense of same to be paid 
from the funds of the Association. 

3. To discharge such other duties as pertain to his office or may be re¬ 
quired of him by these by-laws. 

ARTICLE XI—EXECUTIVE COMMITTEE 

The Board of Directors shall appoint an Executive Committee of five (5) 
from among its members, determine its tenure of office and its powers and 
duties. The president shall be ex-officio, the sixth member of the said Execu¬ 
tive Committee, without a vote except in the case of a tie. 

The Executive Committee shall have such duties and powers as may from 
time to time be prescribed by the Board of Directors, and these duties and 
powers may be all of the duties and powers of the said Board of Directors, 
subject to the general approval and control of the Board of Directors. 

ARTICLE XII—AUDITING COMMITTEE 

The Board of Directors shall appoint an auditing committee from among 
its members, determine its number and its tenure of office. The Board of 
Directors may prescribe rules and regulations with reference to the manner 
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and form in which claims shall be presented against the Association and the 
manner of auditing the same, and in lieu of such action by thd Board of 
Directors, the Auditing Committee may prescribe rules and regulations with 
reference to its meetings and procedure. An annual (or more frequent, in 
the discretion of the Board of Directors) audit shall be made by ja certified 
public accountant and an annual report shall be filed by him with;the Board 
of Directors prior to the Annual meeting. 

i 

ARTICLE XIII—SEAL, BOOKS AND PAPERS 


The Seal of the Association shall be two concentric circles, containing the 
words “MD. & VA. MILK PRODUCERS’ ASS’N., INC. (CO-OPERATIVE) 
1920—MARYLAND.” ! 



The books of the Association and such papers as may be pladed on file, 
by vote of the members or directors shall at all reasonable times during busi¬ 
ness hours be subject to the inspection of the Board of Directors and of any 
member or his representative, duly authorized in writing. 

ARTICLE XIV—GENERAL PROVISIONS CONCERNING MEMBERS 

(a) Not a Profit Corporation: This Association is organized for the 
purpose of mutual help, without capital stock, and for the purpose iof serving 
its members only and providing all of its facilities to them upo^i uniform 
rules and regulations to be prescribed by the Board of Directors of the Asso¬ 
ciation. 

(b) Members—Who Eligible: Any person, firm or corporation engaged 
in dairying or owning or leasing land on which dairying is carrijsd on and 
sharing in the products therefrom, may be admitted to the Association and 
shall have voting power and property rights therein on the same bhsis as all 
other members, in accordance with the general rules hereinabove stated. All 
members agree to abide by all the rules, resolutions, and by-laws of| the Asso¬ 
ciation with reference to the production, handling, and marketing of their 
milk as provided in these by-laws or as may be hereafter determined, either 
by amendment to these by-laws or by resolutions of the Board of Directors 
of the Association. 

In the event of dissolution of any co-partnership admitted tcj member¬ 
ship hereunder, each co-partner who shall thereafter continue to produce milk, 
as an individual, shall thereby and thereupon succeed to individual member¬ 
ship in the Association and shall be entitled to all benefits and subject to all 
obligations as such, and the certificate of membership issued to said qo-partner- 
ship and outstanding shall be cancelled and each individual shall l£e entitled 
to receive and shall accept an .individual membership certificate without the 
requirement of any other or further fees, and shall be bound by all jthe terms 
of the standard marketing agreement as fully and completely as if signed 
separately and individually. 

All members agree to sign the standard marketing agreements current 
at the time of their entrance as members herein, covering the milk produced 
or acquired by or for them, when presented to them for signature and ac¬ 
ceptance. 

(c) Membership Certificates: This Association shall issue certificate of 
membership to each member in such form as may be provided by the Board of 
Directors, but said membership shall not, nor shall said certificate thereof, 
be assigned by said member to any other person, nor shall a purchaser at 
execution sale or any other person who may succeed by operation jof law or 
otherwise to the property interests of a member, be entitled to membership 
or to become a member of the Association by virtue of such a transfer. The 
Board of Directors of the Association may, however, consent to ahy assign¬ 
ment and transfer, and the acceptance of the assignee or transferee as a 
member of the Association. The Board of Directors will establish Reasonable 
rules and regulations authorizing the acceptance of a transferee dnd recog¬ 
nizing as a member the purchaser of a member’s land or herd. Who signs 
a marketing agreement, and may determine the conditions under which the 
heir, executor or administrator of a deceased member may continue as a mem¬ 
ber, representing such deceased member, and likewise the conditions for 
transfer of rights to a purchaser at execution sale and any successor |by opera¬ 
tion of law. 
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(d) Member to Market Output in Accordance with Rules of Association: 
A member of this Association who fails to remain qualified as provided in 
subdivision (b) of Article XIV hereof shall not be entitled to vote or hold 
office or participate in any of the benefits of the Association until said quali¬ 
fications are restored, provided that any member, so qualified who shall fail 
to market all milk produced or acquired by or for him in compliance with 
all the terms and provisions of the marketing agreements referred to in 
subdivision (b) of Article XIV hereof, and then in force, such person shall 
not cease to be a member hereof unless and until the Board of Directors, by 
a majority vote, passes a specific resolution to that effect. 

If any member so qualified shall cease, fail, neglect or refuse for any 
reason whatsoever to market all or any of his said milk as provided for by said 
marketing agreements, the Board of Directors may cancel his membership 
and his certificate and expel him from membership in this Association and 
all of his rights and interests therein shall by that act be cancelled, and such 
member shall be entitled only to payment, as provided by law, of the equit¬ 
ably appraised cash value of his interest in the property of the Association. 

The expulsion of any member or any penalty imposed upon him for the 
breach of any of these by-laws shall be separate from and in addition to the 
provisions of the standard marketing agreements in reference to liquidated 
damages or other remedies. It is expressly understood that the Association 
may exercise any rights whatsoever under the said standard marketing agree¬ 
ments for a breach of such agreements and in addition, impose any penalty 
set forth in these by-laws for the express violation of a by-law. 

(e) Voting Power of Members: The voting power of the members of this 
Association shall be equal; and each and every member thereof in good stand¬ 
ing shall have one vote. 

(f) Expense of Maintaining Association: All expense of maintaining 
the Association, including, among other things, rent, salaries, taxes, insurance, 
office and inspection expense, advertising, reserves for betterments, experi¬ 
ments, organization and the like, shall be met from the charges provided in 
the marketing agreements. 

Any surplus over and above the actual expenditures, reserves and obliga¬ 
tions of the Association shall be conclusively presumed to be a surplus rising 
out of the Association deductions; and any such surplus may, in the discre¬ 
tion of the Board of Directors at any time, be divided among the members, 
on the basis of the value of the milk delivered by them under the said market¬ 
ing agreements as a return of the portion of the said Association deductions; 
or any such surplus may be used for any general corporate purposes of ad¬ 
vantage to the Association, all within the discretion of the Board of Directors. 

(g) Provision for Liquidated Damages: Each member must agree to 
market the milk produced or acquired by or for him in accordance with the 
provisions of the Standard Marketing Agreements referred to in Article XIV, 
Subdivision (b), hereof, and each member shall therein admit that it would 
be extremely difficult and impracticable to fix the amount of damages which 
the Association or its members would suffer if he should neglect, refuse or 
fail to keep and perform the terms, conditions and agreements herein and 
contained in his marketing agreements as to such marketing; and, therefore, 
it is expressly understood and agreed by and between each of the members 
of the Association, including any persons hereafter becoming members and 
acknowledging notice and acceptance of these by-laws, that if he shall refuse, 
neglect or fail to market his milk through the facilities and in the manner 
provided by the Association and in accordance with the terms of the agree¬ 
ments, such member shall pay to the Association as liquidating damages, upon 
demand of the Association, the sums set forth in the said marketing agree¬ 
ments. 


ARTICLE XV—MANAGER 

The Board of Directors may, in its discretion, appoint a manager who 
shall hold office at the pleasure of and on terms and conditions set by the 
Board of Directors. The manager shall perform such duties as may be re¬ 
quired of him by the Board of Directors. 
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ARTICLE XVI—BORROWING MONEY 

The Board of Directors shall have the power by affirmative vote of at 
least three-fourths of the directors to borrow money or to authorize the 
Executive Committee or the Manager to borrow money, for any corporate 
purpose, on open account or upon any assets of the Associatiqn or on any 
property of members in its possession or upon any accounts thereof or any 
property not yet distributed to the members in such amounts and upon such 
terms and conditions as may from time to time seem to the Board; of Directors 
advisable or necessary. 

ARTICLE XVII—REPRESENTATION OF CORPORATION 

Any corporation or firm which has signed the marketing agreement of 
the Association, and has become a member thereof, shall be permitted to desig¬ 
nate in writing, any officer or stockholder of such corporation and in case 
of a firm any member of said firm, under the signature of any pf the mem¬ 
bers thereof, to act as its representative in all corporate meetings of the 
Association, and any person so designated shall be entitled to all the rights 
of a member at all such meetings whether general, local or primajry, and shall 
be eligible to election as director or other officer of the Association, and such 
authority and eligibility shall continue until revoked in -writing jin like man¬ 
ner by the corporation or firm granting the same. 

ARTICLE XVIII—AMENDMENTS | 

These by-laws may be altered or amended at any annual mejeting of the 
Association or at any other meeting of the Association called fbr that pur¬ 
pose by the Board of Directors, by a vote representing a majority of all the 
members. 


i 
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35 Answer to Bill of Complaint and Motion to\ Dismiss. 

i 

Filed April 25, 1935. 

! 

1 

• * * * * • # 


Come now the defendants, and each of them, in Ijhe above 
entitled cause, and for answer to the bill of complaint, as 
amended, in the above entitled cause, show to the Court as 
follows: 

1. & 2. The defendants admit the allegations of para¬ 
graphs 1 and 2. j 

3. The defendants deny that the business of the | plaintiff 
is conducted without profit. Defendants admit thd remain¬ 
ing allegations of paragraph 3. 

4. The defendants admit that one of the purposes of the 
plaintiff corporation is to market the milk produced by its 
members, but defendants deny that all of the net proceeds 
resulting from the operation of plaintiff’s business are re¬ 
quired by the laws of Maryland, under which the (plaintiff 
corporation is organized, the by-laws of the plaijntiff, or 
the contracts of the plaintiff with its members, tq be dis¬ 
tributed among the members of the plaintiff in the- manner 
alleged in paragraph 4. On the contrary, defendants are 
informed and believe and therefore aver that ui^der the 
terms of the Cooperative Association Law of Maryland, 
approved April 13, 1922, and incorporated by reference in 
the amended bill of complaint herein, and particularly 
under Section 490 (d) of said Law, the director? of the 
plaintiff are authorized annually, in their discretion, “to 
establish a reasonable reserve” and, subject to Ithe ap¬ 
proval of the members of the plaintiff, to “set aside such 
sums as they deem desirable for capital expenditures” and 
after payment of certain bonuses, the directors of the plain¬ 
tiff are authorized to “distribute all remaining net 

36 profits” to the members of the plaintiff upon a uni¬ 
form dividend basis. 

5. Defendants admit that the plaintiff has a resident 
agent, for the service of process only, in Hyattsville^ Mary- 

4—6614 a I 
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land, and defendants admit that meetings of the Board of 
Directors and general meetings of the membership are held 
in Silver Spring, Maryland, but defendants, on information 
and belief, deny that the actual business of the plaintiff is 
conducted other than at the office of the plaintiff located in 
the District of Columbia. 

6. Defendants admit the allegations of paragraph 6 of 
the bill of complaint. 

7. Defendants admit the allegations of paragraph 7 of 
the bill of complaint, relating to the method employed by 
the plaintiff for the conduct of its business. Defendants 
deny that the charge collected from time to time by the 
Association as compensation for the service rendered by 
plaintiff to its members, is in fact a deposit with the Asso¬ 
ciation of funds belonging to its various members, and 

defendants denv that said fund must be returned bv the 

* * 

plaintiff to its several members as alleged in said para¬ 
graph, although defendants admit that it is within the 
power of the directors of plaintiff to declare dividends 
payable to the members of the plaintiff out of the net profits 
of the plaintiff. Further answering the allegations of said 
paragraph, the defendants are informed and believe and 
therefore aver that mere membership in the plaintiff cor¬ 
poration does not entitle the member to the sale of his 
products by the plaintiff, and, on the contrary, defendants 
say that the plaintiff contracts and deals as a corporate 
entity with each of its members whose products the 
37 plaintiff sells, and that the plaintiff makes and col¬ 
lects certain definite charges for the performance by 
it of the principal services rendered by it to its said con¬ 
tracting members, that is to say, the marketing of milk 
produced by its said contracting members and the guaran¬ 
teeing of ultimate payment to such contracting members 
for milk so sold by plaintiff. Defendants are informed and 
believe and therefore aver that the charges collected by 
plaintiff from its members for such services become and 
are the property of the Plaintiff. Further answering said 
paragraph, the defendants show to the Court that under 
paragraph three of the Contract entered into between the 
plaintiff and its several members, the charges made by the 
plaintiff for the performance of the various services ren¬ 
dered by said plaintiff to its members are specifically desig- 
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nated as a fund out of which plaintiff shall “* * j * meet 

expenses incurred or to be incurred, together with such 
other sums as may be necessary to cover operating ex¬ 
penses, interest, overhead, depreciation, all obligations or 
debts of the Association lawfully incurred, as Well as to 
create a reasonable reserve fund or other funds, reasonablv 
estimated as essential or probable to be incurred by the 
Association pursuant to its Constitution and By-Laws; 
* * Defendants further show to the Cojurt that 

under the terms of Article XIV, paragraph (f) of the By- 
Laws of the plaintiff, the nature and uses of said! charges 
are specifically designated as a fund out of which tfie plain¬ 
tiff shall pay “All expenses of maintaining the Associa¬ 
tion, including, among other things, rent, salaried, taxes, 
insurance, office and inspection expense, advertising, re¬ 
serves for betterments, experiments, organizations and the 
like * * *. Any surplus over and above the 

38 actual expenditures, reserves and obligations of the 
Association shall be conclusively presumed j to be a 
surplus rising out of the Association deductions; and any 
such surplus may, in the discretion of the Board qf Direc¬ 
tors at any time, be divided among the members on the 
basis of the value of the milk delivered bv them under said 
marketing agreements as a return of the portion of the 
said Association deductions; or any such surplus may be 
used for any general corporate purpose of advantage to 
the Association, all within the discretion of the $oard of 
Directors (Italics supplied.) 

8. Defendants admit the allegations of paragraph 8. 

9. Defendants admit the allegations of paragraph 9 re¬ 
lating to the accounting methods of the plaintiff. Further 
answering said paragraph, defendants, on information and 
belief, aver that notwithstanding the setting up to tile credit 
of the members of the plaintiff of portions of said |fund in 
the manner alleged, the said fund is nevertheless net profit 
to the plaintiff, and is actually treated by plaintiffj as un¬ 
divided surplus, and said fund is actually employed by 
plaintiff in the conduct of its business in the District of 
Columbia. Defendants further aver, on information and 
belief, that said fund is subject to the control of the board 
of directors of the plaintiff, and does not become the prop¬ 
erty of the members of the plaintiff until actually distrib- 
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uted by plaintiff to its members in the form of dividends. 

Further answering said paragraph, defendants show to 
the Court that the said revolving fund is available, at the 
discretion of the board of directors of plaintiff, “for any 
general corporate purpose of advantage to the Associa¬ 
tion” (By-Laws, Art. XIV, (f) ). 

39 9. (b) Defendants admit that the said revolving 
fund was accumulated under the terms of Sections 

470 and 475 (e) of the Cooperative Association Law of 
Maryland, approved April 13, 1922, authorizing the estab¬ 
lishment of reserves, and the investment thereof in bonds 
or other property, and under the terms of the charter and 
By-laws of the plaintiff. Defendants are informed and 
believe and therefore aver that the purposes for which 
said revolving fund was accumulated were to enable the 
plaintiff to comply with its part of the contracts entered 
into by plaintiff with its members, that is to say, to place 
the plaintiff in such financial position that it can guarantee 
the ultimate payment to its members of standard prices 
for milk produced by its members and sold by plaintiff for 
said members, and also to enable plaintiff to maintain the 
standards of prices paid for the products of its members, 
and to provide the plaintiff bargaining power and thus 
enable the plaintiff to deal more advantageously with milk 
distributors to whom plaintiff sells milk produced by mem¬ 
bers of the plaintiff association. 

10. Defendants admit that it is within the power of the 
plaintiff and its directors to effect the payment to the mem¬ 
bers of portions of said net profits by way of dividends. 
Defendants deny that there is any requirement of law, or 
of the by-laws of the plaintiff, or of the contracts entered 
into between the plaintiff and its members, that said net 
profits be paid to members in the manner alleged. De¬ 
fendants further say that the payment of dividends by the 
plaintiff to its members does not affect the tax liability of 
plaintiff. 

11. Defendants admit the allegations of paragraph 11 of 
the bill of complaint. 

12. Defendants admit that the plaintiff had under 

40 its control on July 1,1933, bonds and other intangible 
property constituting said revolving fund of the 

approximate value of $400,000, and defendants admit that 
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on said date the plaintiff owned in the District of Colum¬ 
bia tangible property of the value of $1,750. Defendants, 
on information and belief, deny that there is any distinc¬ 
tion between the ownership by the plaintiff of said tangible 
property and the ownership of the bonds, etc., constituting 
said revolving fund, and, on the contrary, the defendants 
show to the Court that under the terms of Articlb IV, Sec¬ 
tion 1 of the By-Laws of the plaintiff ‘ 4 * * * the business 
and property of the Association shall be conducted and con¬ 
trolled by” the board of directors of the plaintiff. 

13, 14 & 15. Defendants admit the allegations of para¬ 
graphs 13, 14 and 15 of the bill of complaint. 

16. Defendants admit that the plaintiff was granted a 

hearing on its appeal from the reassessment of taxes or¬ 
dered by the defendant District of Columbia. Defend- 
ants deny that at said hearing the facts alleged weije proven 
and established. j 

17. Defendants admit that following the appeal j referred 
to in paragraphs 15 and 16, the said appeal was defied, and 
that notice of reassessment was given plaintiff by defend¬ 
ant. 

18 & 19. Defendants admit the allegations of paragraphs 
18 and 19 of the bill of complaint. j 

20. Defendants admit that it is their purpose toj enforce 
from plaintiff the payment of taxes on that part of the so- 
called revolving fund of plaintiff which is actually derived 
from and employed in the conduct of the plaintiff’s business 
in the District of Columbia, as required by Section 754, 
Title 20, D. C. Code, 1929. Defendants further say that 
all of said revolving fund is actually employed by plain¬ 
tiff in the conduct of plaintiff’s business in the Dis- 

41 trict of Columbia, as set forth in paragraph 9 (b) 
hereof. Defendants are advised that the retnaining 
allegations of paragraph 20 are conclusions of law which 
they are not compelled to answer. 

21. Defendants admit that the plaintiff is incorporated 
under the laws of the State of Maryland, and that plaintiff 
is not a resident of the District of Columbia, but defendants 
are informed and believe and therefore aver that the prin¬ 
cipal business office of plaintiff is located in the District of 
Columbia, and that by far the greater part of plaintiff’s 
business is conducted in the District of Columbia. Defend- 


i 



38 MARYLAND AND VIRGINIA MILK PRODUCERS ASSN., INC., VS. 

ants admit that the major part of the revolving fund of 
plaintiff is not within the District of Columbia. Defend¬ 
ants admit that the major part of the evidence of said re¬ 
volving fund, that is to say, the major part of the bonds, 
mortgages, etc., of Which said fund is composed, has never 
been in the District of Columbia, but defendants are in¬ 
formed and believe and therefore aver that the transactions 
resulting in the net profits from which said evidences were 
purchased took place in the District of Columbia, and that 
said fund was employed by plaintiff in earning the said 
net profits. Defendants deny that the said revolving fund 
is not the fund of the plaintiff in any true sense, and, on 
the contrary, defendants are informed and believe and 
therefore aver that 1 under the terms of Section 475 (f) of 
the Cooperative Association Law of Maryland, approved 
April 13, 1922, and incorporated by reference in the 
amended bill of complaint, the plaintiff is authorized to 
“buy, hold and exercise all privileges of ownership, over 
such real or personal property as may be necessary or con¬ 
venient for the conducting and operation of any of the 
business of the association or incidental thereto,” 
42 and defendants, on information and belief, aver that 
the ownership and control of the said revolving fund 
by plaintiff are necessary, convenient and incidental to the 
conduct of the plaintiff's business in the District of Colum¬ 
bia. Defendants denv that the said fund has never been 

* 

acquired or earned by plaintiff, and, on the contrary, de¬ 
fendants are informed and believe and therefore aver that 
the said fund is the excess over operating expenses, includ¬ 
ing expenditures made for the purpose of maintaining 
prices for milk, of the total charges made by plaintiff to 
its contracting members in consideration of the perform¬ 
ance by plaintiff of the services performed by plaintiff for 
its several members, and that said fund is in fact undivided 
net profits and surplus of plaintiff. Defendants deny that 
the said revolving fund is the property of the members of 
plaintiff and, on information and belief, aver that the said 
fund is not and will not become the property of the mem¬ 
bers of plaintiff until the said fund is distributed by the 
plaintiff to the members thereof in the form of dividends. 
Defendants deny that the said revolving fund is liable to 
the payment only of those liabilities which may be asserted 
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against plaintiff in a capacity as representative or agent of 
its members, and, on the contrary, defendants are! informed 
and believe and therefore aver that said fund is!liable for 
payment of any liabilities that may be asserted against 
plaintiff as a corporate entity. Defendants dent that the 
said revolving fund was not acquired or held und^r or pur¬ 
suant. to or as incident to any business conducted, by plain¬ 
tiff in the District of Columbia, and, on the contrary, de¬ 
fendants, on information and belief, aver that the said re¬ 
volving fund was accumulated and is the present form of 
the undivided surplus and profits of thd plaintiff 
43 arising out of the conduct by the plaintiff in the 
District of Columbia of its business, and 'that said 
fund is held and employed by plaintiff in the furtherance 
of its business in said District of Columbia. Defendants 
admit that the said fund is not now in the District of 
Columbia, and admit that the physical evidences pf invest¬ 
ments representing said fund have never been in the Dis¬ 
trict of Columbia. Defendants deny that the said fund re¬ 
ceives no protection from the District of Columbia or its 
laws, and, on the contrary, defendants, on information and 
belief, aver that the major part of the business of plaintiff 
is conducted in the District of Columbia, and that the said 
fund was created under the protection of the la^s of the 
District of Columbia, and that the said fund is indispen¬ 
sable and necessary to the proper performance by the 
plaintiff in the District of Columbia of the purposes for 
which plaintiff corporation was formed and of t^ie duties 
on its part to be performed under the contracts of plaintiff 
with its members. Defendants are advised that the remain¬ 
ing allegations of paragraph 21 are conclusions of law 
which they are not compelled to answer. 

Having fully answered the said bill, defendants pray that 
the same may be dismissed with their costs in tips behalf 
incurred. 

Further answering the bill of complaint, as amended, 
defendants are advised by counsel that the bill of domplaint 
should be dismissed on the following grounds: i 

I 

(1) Plaintiff has an adequate and complete remedy at 
law by paying the tax and bringing suit at law tb recover 
same. 
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(2) Suits for the purpose of restraining the assessment 
and collection of taxes are prohibited by Sec. 3224 
44 of the Revised Statutes of the United States. 

M. C. HAZEN, 

GEORGE E. ALLEN, 

Bv CHESTER H. GRAY, 

Attorney; 

DAN I. SULTAN, 

Commissioners of the District of Columbia. 

CHATHAM M. TOWERS, 
Collector of Taxes of the District of Columbia. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C.; 

CHESTER H. GRAY, 

Assistant Corporation Counsel , D. C., 

Attorneys for Defendants. 

District of Columbia, ss : 

Melvin C. Hazen, and Daniel I. Sultan, being first duly 
sworn, on oath depose and say that they are the Commis¬ 
sioners of the District of Columbia; and Chatham M. 
Towers, being first duly sworn, on oath deposes and says 
that he is the Collector of Taxes of the District of Colum¬ 
bia; that thev have read the foregoing answer and motion 
to dismiss, signed and subscribed to by them, and know the 
contents thereof; and that the matters and things therein 
stated they verily believe to be true. 

M. C. HAZEN, 

DAN I. SULTAN, 

Commissioners of the District of Columbia. 

CHATHAM M. TOWERS, 

Collector of Taxes of the 

District of Columbia. 

Subscribed and sworn to before me this 25th day of 
April, 1935. 

[notarial seal.] 


ADAM A. GIEBEL, 
Notary Public , D. C. 
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45 Order Granting Leave to Amend. 

Filed May 22, 1935. 

j 

• **••• • 

This day came the plaintiff and asked leave of fhe Court 
to amend the bill in this case by adding certain Additional 
allegations in paragraph 4 and paragraph 20, and by con¬ 
sent of parties it is ordered by the court this 22nd day of 
May, 1935: I 

1st. That the plaintiff have leave to amend ijts bill in 
the manner indicated, and thereupon did amend, the said 
bill. 

! 

2nd. That the answer of the defendants heretofore filed 
to the bill by consent of parties is treated as an answer to 
the bill as so amended, with leave to the said defendants to 
further amend their answer if they are so advised and to 
file additional specifications in support of their ihotion to 
dismiss at any time on or before the 3rd day of June, 1935. 

Bv the Court. 

F. DICKINSON LETTS, 

Justice. 

Seen and consented to: 

C. B. GARNETT, 

JNO. S. BARBOUR, j 

Attorneys for Plaintiff. 

CHESTER H. GRAY, 

E. BARRETT PRETTYMAN, 

Attorneys for Defendant. 

46 Amended Bill. 

i 

Filed May 22, 1935. | 

* • * * * # ■ • 

i 

Now comes the plaintiff and prays leave that! its bill 
of complaint in this cause may be amended in the following 
particulars, to-wit: 

That paragraph 4 be amended by adding at 'the end 
thereof the following: 

4 4 That all of the milk sold by the plaintiff in the District 
of Columbia is produced outside of the District of Columbia 

5— 6614a ! 
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bv its several members, and is by them delivered within the 

mt 7 mi 

District of Columbia to distributors pursuant to contracts 
made with them by the plaintiff acting as the agent of its 
several members and such sales constitute interstate com¬ 
merce. ’ ’ 

That paragraph 20 thereof be amended by adding thereto 
at the end thereof, the following language: 

“The irreparable damage aforesaid consists in this: 
That the only property in the District of Columbia owned 
by the plaintiff or which can be subjected to the payment 
of said taxes so illegallv and wrongfullv assessed against 
it, is its tangible personal property above mentioned con¬ 
sisting of its office furniture, fixtures, supplies, records, 
papers and books of account, etc., held in its office at 1731 
Eye Street, Northwest, in the City of Washington, assessed 
at and of the value of $1750.00 as aforesaid and which, while 
of great value and indispensable to the plaintiff, is of little 
intrinsic value to anvone else and would, if sold for 
47 taxes, be sacrificed and bring a sum wholly insuffi¬ 
cient to pay said taxes, and the only other source of 
means with which to meet said taxes would be by means 

of the voluntary sale of the securities in which said revolv- 

% 

ing fund is invested, all of which is beyond the limits of the 
District and in fact and in equity are not its property but 
belongs to the members from the sales of whose milk bv 

mi 

this plaintiff it has from time to time been withheld during 
the past six years as above alleged, and has been ear¬ 
marked to be returned to the several members from whom 
it was so withheld, and even if sold could only be sold now 
at great sacrifice; and at the same time all such sale of 
such tangible or intangible property would so disrupt the 
business and affaii’s of the plaintiff and their proper con¬ 
duct as to make the continuance by the plaintiff of its busi¬ 
ness as aforesaid impossible, all to the great and irreparable 
loss and damage of the plaintiff and its members; would 
necessarily constitute a serious interference with and bur¬ 
den on interstate commerce of which the business conducted 
by the plaintiff within the District almost wholly consists; 
would be destructive of its ability to conduct its business 
with its members and customers, and destrov its credit 
with the public and its members, which damage would also 
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be practically incapable of even approximate proper and 
fair ascertainment, and that the plaintiff is without other 
adequate remedy at law”. 

Respectfully submitted, ! 

MARYLAND & VIRGINIA MILK 
PRODUCERS ASSOCIATION, 

By B. B. DERRICK, ! 

Secretary-T ripasurer. 

C. B. GARNETT, ! 

JNO. S. BARBOUR j 

Attorneys for Plaintiff. 

i 

i 

i 

48 District of Columbia, to wit: 

I, B. B. Derrick, being first duly sworn, depose and say 
that I am the Secretary-Treasurer of the Maryland & Vir- 
ginia Milk Producers Association, plaintiff in the above 
entitled cause of Maryland & Virginia Milk Producers As¬ 
sociation, plaintiff, v. Melvin C. Hazen, and others, defend¬ 
ants, In Equity No. 58,222, and have read the jforegoing 
amendment to the Bill in said cause and is fanfiliar with 
the matters and things therein set forth, and that!the state¬ 
ments therein contained are true to the best of his informa- 
ion, knowledge and belief. 

B. B. DERRICK. 

Subscribed and sworn to before the undersigned Notary 
Public in and for the District of Columbia, this! 21st day 
of May, 1935. 

[notarial seal] NELL M. GRIFFIN, 

Notary | Public. 

Answer to Amended Bill. 

Filed June 14, 1935. j 

i 

# * # # # * * 

i 

Comes now the defendants, and each of theni and for 
answer to the bill of complaint as further amended show 
to the court as follows: 

4. The defendants admit that all of the milk sold bv the 

mr 

plaintiff in the District of Columbia is produced Outside of 
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the District of Columbia by the members of the plaintiff. 
The defendants admit that the milk so produced by 

49 the members of the plaintiff is delivered within the 
District of Columbia to milk distributors, but the de¬ 
fendants on information and belief aver that delivery of 
said milk to said distributors by the members of the plain¬ 
tiff is not required under the contracts entered into by the 
plaintiff with its several members, and on the contrary the 
defendants on information and belief aver that under the 
terms of said contracts the plaintiff at its option may have 
said milk delivered by the members of the plaintiff or by 
“such carrier or carriers as the Association mav desig- 
nate from time to time, * * * to such shipping stations, 
plants or other consignee as may be designated from time 
to time by the Association.” (Contract paragraph 1.) The 
defendants admit that the plaintiff has entered into con¬ 
tracts with distributors of milk and that the plaintiff in 
accordance with said contracts sells milk to said milk dis¬ 
tributors, and the defendants admit that in selling said 
milk to said distributors the plaintiff acts as the agent of 
its several members but defendants on information and 
belief aver that the plaintiff in selling said milk to the 
said distributors deals with said disributors as a corporate 
entitv and as a del credere factor or commission mer- 
chant, and that plaintiff deals with said distributors in 
its own name, and not as the agent for each individual 
member of plaintiff. The defendants deny that sale of 
said milk by plaintiff to said distributors constitutes inter¬ 
state commerce. 

Answering the averments of paragraph 20, as further 
amended, the defendants are without sufficient knowledge 
or information to form a belief as regards the present ex¬ 
tent of the tangible and intangible personal property 
owned by the plaintiff within the District of Columbia, and 
therefore, neither admit nor deny the same, but if 

50 material call for strict proof. Further answering 
said paragraph the defendants show to the court 

that by the personal tax return filed by the plaintiff with 
the District of Columbia for the fiscal year 1935, the plain¬ 
tiff under the oath of its acting secretary and treasurer ad¬ 
vised the Assessor of the District of Columbia that the 
plaintiff owned within the District of Columbia tangible 
property of the total value of $1,748.24, and intangible 
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property of the total value of $27,161.43 of! which sum 

$20,410 was represented by mortgages on real! estate and 

balance bv cash and other credits. Defendants deny that 
* •/ 

the only other source of means with which plaintiff could 
meet said taxes would be bv means of the voluntary sale 

%• v 

of the securities in which said revolving fund iis invested, 
and on the contrary the defendants on infoijmation and 
belief aver that under Article XIV, section fj of the by¬ 
laws of the plaintiff, | 

“All expenses of maintaining the association, including 
among other things * * * taxes * * * j|hall be met 
from the charges provided in the marketing agreements.’’ 


Defendants further aver on information and jbelief, that 
the income of plaintiff from the securities in j which said 
revolving fund of $400,000 is invested is moiie than suf¬ 
ficient to pay the taxes assessed against said fund, which 
said taxes amounted to the sum of $1,385.89. Further an¬ 
swering said paragraph, the defendants on information and 
belief aver that notwithstanding that payment for con¬ 
signments of milk is made direct to the producing mem¬ 
bers of the plaintiff by milk distributors, as alleged in 
paragraph 7 of the original bill of complaint, the con¬ 
tract entered into by the plaintiff with its members pro¬ 
vides (paragraph 2), 

“The association agrees to sell or dispose o^ all of the 
said milk * * * and remit the proceeds thereof to the 

producer less the deduction hereinafter mentioned * * * 
or at its option may authorize the purchaser qf such milk 
to pay direct to the producer * * j 
51 Defendants admit that said revolving fund is physic¬ 
ally beyond the limits of the District of Columbia. 
Defendants deny that the securities forming said revolving 
fund in fact and in equity are not the property of the plain¬ 
tiff, and defendants deny that the said securities belong to 
the members of the plaintiff and on the contrary the de¬ 
fendants on information and belief aver that sajd revolving 
fund is the property of plaintiff and defendants on informa¬ 
tion and belief aver that said fund will not become the prop¬ 
erty of the members of the plaintiff until such ijime as said 
fund or any part thereof is distributed by way of dividends 
to the members of the plaintiff. The defendants deny that 
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a sale of sufficient of the intangible property owned by the 
plaintiff to pay taxes assessed against the plaintiff in the 
sum of $1,385.89 would so disrupt the business and affairs 
of the plaintiff and their proper conduct as to make the 
continuance by the plaintiff of its business impossible, and 
defendants deny that the enforced payment by plaintiff of 
taxes in the sum of $1,385.89, if illegal, would constitute 
great and irreparable loss and damage to the plaintiff 
and/or the members of plaintiff; defendants deny that the 
enforced payment of taxes assessed by the defendant 
against the plaintiff would constitute a serious interference 
with and burden on interstate commerce, and defendants 
deny that the business conducted by the plaintiff within the 
District of Columbia is in fact interstate commerce. De¬ 
fendants deny that the enforced payment of said taxes 
would be destructive of plaintiff’s ability to conduct its 
business or would destroy plaintiff’s credit. Defendants 
deny that plaintiff is without other adequate remedy at law, 
and on the contrary defendants aver that the plaintiff has 
a plain, adequate and complete remedy at law by pay- 
52 ing the tax in question under protest and bringing 
an action at law to recover the same. 

M. C. HAZEN, 

GEO. E. ALLEN, 

DAN I. SULTAN, 

Commissioners of the District 

of Columbia. 

CHATHAM M. TOWERS, 

Collector of Taxes of the 

District of Columbia. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C.; 

CHESTER H. GRAY, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants. 

District of Columbia, ss : 

Melvin C. Hazen, George E. Allen and Daniel I. Sultan, 
being first duly sworn, on oath depose and say that they are 
the Commissioners of the District of Columbia; and Chat¬ 
ham M. Towers, being first duly sworn, on oath deposes and 
savs that he is the Collector of Taxes of the District of 
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Columbia; that they have read the foregoing answer signed 
and subscribed to by them, and know the contents thereof; 
and that the matters and things therein stated they yerilv 
believe to be true. 

M. C. HAZEN, 

GEO. E. ALLEN, 

DAN I. SULTAN, j 

Commissioners of the District 

of Columbia. 

CHATHAM M. TOWERS, j 

Collector of Taxes of the ! 

District of Columbia. 

| 

Subscribed and sworn to before me this 14th day of 
53 June, 1935. | 

[notarial seal.] ADAM A. GIEBEL,! 

Notary Public, D. C. 

\ 

Final Decree Dismissing Bill. 

Filed November 5, 1935. 

i 

• • m # # * * j 


This cause coming on for hearing on a motion to dismiss 
the bill of complaint, and after argument by counsel, it is 
by the Court this 5th day of November, 1935, 

Ordered, adjudged, and decreed that the motion to dis¬ 
miss the bill of complaint be, and the same hereby is, 
granted, and that the bill of complaint be, and the same 
hereby is, dismissed. 

JESSE C. ADKINS,! 

Justice. 


From the foregoing decree counsel for plaintiff in open 
court notes an appeal to the United States Court of Ajppeals 
of the District of Columbia, and the penalty of the [under¬ 
taking for costs is hereby fixed in the sum of $100.00, or in 
lieu thereof a cash deposit of $50.00. 

JESSE C. ADKINS, 

Justice. 

No objection to form: 

JNO. S. BARBOUR, 1 

Attorney for Plaintiff. 
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54 M e m o randu m. 

November 9, 1985.—$50 deposited in lieu of bond on 
appeal. 


Assignments of Error. 

Filed November 9, 1935. 
**##«*«►* 

The Court erred as follows: 

1. In dismissing the plaintiff’s bill. 

2. In failing to hold that the plaintiff’s bill stated the 
case for relief. 

3. In failing to hold that the plaintiff’s bill, as amended, 
stated the case for equitable jurisdiction and relief. 

4. In failing to hold that the bill, as amended, did show 
the tax complained of to be an illegal tax. 

5. In failing to hold that irremediable injury and dam¬ 
ages would result to the plaintiff under the facts alleged if 
the collection of the taxes was enforced by law. 

JNO. S. BARBOUR, 
Attorney for the Plaintiff. 

Designation of Record. 

Filed November 9,1935. 

• ••*•** 

The Clerk of the Court will certify the following plead¬ 
ings and papers in the above-entitled cause to the Court of 
Appeals of the District of Columbia: 

1. The plaintiff’s bill and exhibits therewith filed. 

2. The defendant’s motion for further particulars. 
55 3. The order of the Court directing such further 

statement of particulars. 

4. The plaintiff’s amendment to the bill following such 
order, and exhibits therewith. 

5. The defendant’s answer to the bill as amended. 

6. The defendant’s motion to dismiss. 

7. The plaintiff’s second amendment to the bill, and order 
allowing the same. 

8. The defendant’s amended answer to the amended bill. 


M. C. HAZEN, G. E. ALLEN, D. I. SULTAN, COMMRS., ET AL. 


49 


9. The order of the Court entered the 5th day of Novem¬ 
ber, 1935, dismissing the bill, entering judgment agaitist the 
plaintiff for costs, noting appeal and fixing the appeal bond, 
etc. i 


10. Memorandum showing the deposit in lieu of dosts as 

allowed by the final decree. ! 

V I 

11. Assignments of error. j 

12. This designation. j 

JNO. S. BARBOUR, 
Attorney for the Plaintiff. 


56 Supreme Court of the District of Columbia.! 

United States of America, j 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme (pourt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 55, both inclusive, to be a true land cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 58222 in Equity, wherein Maryland 
and Virginia Milk Producers Association, Incorporated, is 
Plaintiff, and Melvin C. Hazen, George E. Allen arid Daniel 
I. Sultan, Commissioners of the District of Columbia, et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. ! 

In testimony whereof, I hereunto subscribe my ijiame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of December, 1935. 

[Seal Supreme Court of the District of Colurribia.] 

FRANK E. CUNNINGHAM, 

! Clerk, 

By ELIZABETH WILSON, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreriie Court. 
No. 6614. Maryland and Virginia Milk Producers Associa¬ 
tion, Incorporated, appellant, vs. Melvin C. Hazen, George 
E. Allen and Daniel I. Sultan, Commissioners of the Dis¬ 
trict of Columbia, et al. United States Court of Appeals 
for the District of Columbia. Filed Dec. 18, 1935. Henry 
W. Hodges, Clerk. 
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Addition to Record per Stipulation of Counsel 


for the 


MARYLAND AND VIRGINIA MILK PRODUCERS’ 
ASSOCIATION, INC., APPELLANT,! 

vs. 

MELVIN C. HAZEN, GEORGE E. ALLEN AND DAN¬ 
IEL I. SULTAN, COMMISSIONERS OF THE DIS¬ 
TRICT OF COLUMBIA, CHATHAM M. TOWERS, 
COLLECTOR OF TAXES OF THE DISTRICT OF 
COLUMBIA, A MUNICIPAL CORPORATION, AND 
DISTRICT OF COLUMBIA, A MUNICIPAL! CORPO¬ 
RATION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED MARCH 27, 1936. 


In the United States Court of Appeals for the Efistrict of 

Columbia 

No. 6614. 

Maryland and Virginia Milk Producers’ Association, Inc., 

Appellant, 

vs. 

Melvin C. Hazen and Others, Commissioners of the District 

of Columbia, et al., Appellees 

Stipulation. 

It is hereby stipulated and agreed by and between counsel 
for appellant and counsel for appellees, in the abovb entitled 

1—7612-C 


United States Court of Appeals 

District of Columbia 

JANUARY TERM, 1936 

No. 6614 
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cause, that the membership contract entered into by the 
appellant with its members, copy of which was attached to 
and made a part of the original bill of complaint (para¬ 
graph 3, record 4) was omitted from the transcript of rec¬ 
ord hied herein, and that a copy of said contract shall be 
attached to each transcript of record hied in this case, and 
said contract shall be treated and considered for all pur¬ 
poses as though the same had been included in the said 
transcript of record. 

JOHN S. BARBOUR, 

Attorney for Appellant. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C . 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C. 

CHESTER H. GRAY, 

Assistant Corporation Counsel , D. C., 

Attorneys for Appellees. 


(Here follows copy of Individual Contract.) 


[Endorsed:] No. 6614. Maryland and Virginia Milk Pro¬ 
ducers’ Association, Inc., Appellant, vs. Melvin C. Hazen, 
and others, appellees. Stipulation. United States Court 
of Appeals for the District of Columbia. Filed Mar. 27, 
1936. Henry W. Hodges, Clerk. E. Barrett Prettvman, 
Vernon E. West, Chester H. Gray, Attorneys for Appellees. 
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INDIVIDUAL 

CONTRACT 

BETWEEN 

MARYLAND AND VIRGINIA 
MILK PRODUCERS’ ASSOCIATION, Inc. 

(Co-Operative) 


AND 







Contract of 


P. O. Address. 


®lfta Agmmpnt Made this-day of___, 193...., between the 

MAK YLAXD AND VIRGINIA MILK PRODUCERS’ ASSOCIATION, INC., a co-operative membership 
corporation incorporated under the laws of the State of Maryland, party of the first part, hereinafter called the 

ASSOCIATION, and -who is a member or hereby 

applies for membership in said ASSOCIATION on the terms and conditions hereinafter specified, and who is 

operating one or more dairy farms in the Count of_ 

State of-- and hereinafter called the PRODUCER. 


EHtnPSSPth, That, in consideration of the covenants and agreements herein contained, the said parties 
have agreed, and do hereby agree as follows: 

1. The PRODUCER agrees to consign or to have consigned to the ASSOCIATION or in accordance with its 

instructions all milk and/or cream produced on all farms owned or operated by the PRODUCER during the con¬ 
tinuance of this contract whether so operated at present or not, except such milk and/or cream as is required 
for home and farm consumption, for and during the term of three years from the date hereof and thereafter for 
successive periods of one year therefrom unless and until notice is given in writing by either party to the other 
not more than ninety days nor less than thirty days before the expiration of any such period, that this contract will 
be terminated at the end of such period, and agrees to deliver or have delivered by such carrier or carriers as the 
Association may designate from time to time, said milk and/or cream pure and unadulterated, produced and deliver¬ 
ed under the conditions suitable for sale in the City of Washington and to meet the standard market requirements 
thereof to such shipping stations, plants or other consignee as mav be designated from time to time bv the 
ASSOCIATION. j >—- 

4 

2. The ASSOCIATION agrees to sell or dispose of all of the said milk and/or cream consigned to it or 
its order under and complying with the conditions hereof to the best advantage in its power and remit the pro¬ 
ceeds thereof to the PRODUCER less the deductions hereinafter mentioned and subject to the differentials estab¬ 
lished from time to time under the provisions of paragraphs 3 and 5 hereof, or at its option may authorize the 
purchaser of such milk to pay direct to the PRODUCER on or about the 15th day of each month all of the 
purchase money therefor except the said deductions. 


3. The ASSOCIATION shall deduct from the proceeds of all such sales such uniform charges as it makes 
to other producer members for like sendees under like circumstances and conditions, which may be necessary to 
meet expenses incurred or to be incurred, together with such other sums as may be necessary to cover operating 
expenses, interest, overhead, depreciation, all obligations or debts of the ASSOCIATION lawfully incurred, as well 
as to create reasonable reserves or other funds reasonably estimated as essential or probable to be incurred by the 
ASSOCIATION pursuant to its constitution and by-laws; provided, however, the total of all deductions made under 
this paragraph shall not in the aggregate exceed one cent per gallon or 11.6 cents per 100 lbs. for fluid milk and at 
the rate of five cents per gallon for 20% cream or 3 cents per pound butterfat, unless such excess be first recommended to 
the ASSOCIAION by two-thirds of the Board of Directors thereof and such recommendation be approved by an 
affirmative majority vote of the members of the ASSOCIATION, parties to this, and to contracts similar to this, who 
are in no default at the time, attending in person and voting on, such question at local meetings held for that 
purpose. 


4. The PRODUCER reserves the right to retain for home and farm use such of his milk and/or cream as he 
may need from time to time. He shall not sell otherwise any products contracted to the ASSOCIATION, ex¬ 
cept such as are offered to the ASSOCIATION and rejected; but upon written application of the PRODUCER 
to the ASSOCIATION and a permit in writing signed by its Secretary, the ASSOCIATION may allow all or a 
limited portion of the product of such PRODUCER to be sold otherwise under terms and conditions to be specified 
by the ASSOCIATION. 

5. If the PRODUCER is offered a direct contract for his milk and/or cream said PRODUCER shall report 
such offer in writing to the ASSOCIATION. The ASSOCIATION may permit members to contract their milk 
and/or cream for limited periods directly to dealers or distributors or other purchasers designated by the ASSO¬ 
CIATION, but only on the terms, conditions and regulations assented to by the ASSOCIATION in writing, pro¬ 
vided the ASSOCIATION is assured full and prompt payment of all deductions authorized by this contract or by 
the by-laws of the ASSOCIATION and which are deducted from the proceeds of milk and/or cream of like kind 
and quality produced by other members; provided, further, that in marketing the milk of 

taming the price to be accounted therefor that all sales, prices and proceeds accruing to the PRODUChK shall be 
subject to such fair and equitable differentials as to variations of quantity and/or quality whether seasonal or from 
conformity to reasonable rules and regulations of the ASSOCIATION establishing standards of quality, basic and 
surplus quantities; conditions, time and place of production; delivery and preservation; conformity to market re- 
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quirements and other reasonable elements, whether enumerated herein or not, affecting price, value, volume and/or 
other market conditions, as the ASSOCIATION may from time to time establish under uniform rules applicable 
to all other producers under like conditions, all of which are hereby authorized, to the end that the price received 
by each producer shall be substantially uniform with that received by all other producers for milk and/or cream 
of the same quality produced and marketed at the same time and place under substantially the same circumstances 
and conditions. Tlje ASSOCIATION may hereafter enter into marketing agreements with other PRODUCERS, 
differing in terms from those contained herein, except as to the provisions of Section 3, without invalidating this 
agreement, provided the PRODUCER, at his request in writing, may have substituted in this agreement the terms 
of any such agreement differing from those contained herein, so far as they do differ; such differing terms, how¬ 
ever, to be applicable only to deliveries made subsequent to the receipt of such written request for substitution bv 
the ASSOCIATION. 

6. The PRODUCER will execute from time to time when and as requested by the ASSOCIATION one or 
more orders, in duplicate or otherwise, on forms approved by the ASSOCIATION, directing the vendee to whom 
any of his milk, cream or dairy products are now or hereafter delivered to pay to the ASSOCIATION the portion 
of the gross proceeds thereof required by the ASSOCIATION under the provisions of Sections 3 and 5 hereof, 
and in event of the change of such vendees, from time to time to execute such other and further orders as may be 
requisite to enable the said ASSOCIATION to make such collections and execute acquittances therefor, and here¬ 
by authorizes the ASSOCIATION, at any time while this contract is in effect, to change the name of the drawee 
of any order executed under it, heretofore or hereafter, to the end that this contract may be fully performed. 

7. The PRODUCER agrees that if he at any time refuses or fails to execute any order specified in Section 
6, or fails to deliver or have delivered all milk or cream mentioned in Section 1 to the ASSOCIATION or upon its 
order, at such time and place as the ASSOCIATION may direct or attempts to revoke any such order otherwise 
than as herein provided, he will pay to the ASSOCIATION the sum of Eive Dollars ($5.00) per cow for each cow 
constituting said herd for each month or any part thereof, so long as such default or refusal continues, none of 
which payments are to be construed to be a penalty or forfeiture, but as stipulated or liquidated damages. In ad¬ 
dition to the right to such stipulated or liquidated damages the ASSOCIATION may enforce the specific perfor¬ 
mance of this contract, and the demand for such damages shall in no way limit the right of the ASSOCIATION 
to enforce such specific performance nor vice versa. 

8. The ASSOCIATION agrees to exercise its best efforts to sell at fair prices all the milk and/or cream 
produced by its members, including the PRODUCER herein named, produced, preserved, consigned and delivered 
as herein provided, and in event of inability to sell same as fluid milk or cream to convert same into other diary 
products and dispose of same and collect the proceeds and distribute the net proceeds between the PRODUCER 
and the other producer members of the ASSOCIATION in the manner herein contemplated and provided for by 
the constitution and by-laws of the ASSOCIATION, as they now are or may be from time to time hereafter 
amended in a manner provided by law, its charter or its by-laws, which are hereby referred to and made a part of 
this contract and to faithfully and impartially perform and administer this agreement, its constitution and by-laws, 

> Uaj Ptetp-d, *i /Directors is-stfle of ~aU queslions.esaenti al „ta.or. arising in connection with 

such, distribution or involving the proper construction of the constitution, by-laws, rules and regulations of the 
ASSOCIATION in force from time to time, or of this contract, and all such questions are hereby referred to the 
said Board of Directors and its decision after hearing shall be final, provided that the producer desiring so to do. 
and making application therefor in writing shall be entitled to appear before said Board in person or by counsel 
and present his claim and evidence in support thereof at a time and place to be designated by the Board. 

9. The ASSOCIATION guarantees ultimate payment to the PRODUCER at standard prices prevailing for 
the time being for like milk and/or cream sold under like circumstances and conditions and delivered by the PRO¬ 
DUCER to the ASSOCIATION or to any distributor or other purchaser under any contract approved or author¬ 
ized in writing by the ASSOCIATION and for which such distributor or purchaser fails to pay, to that extent, 
and guarantees the PRODUCER against loss resulting through loss of market or failure of the ASSOCIATION to 
provide a market to the PRODUCER for his output (provided such failure of payment, loss or failure of market, 
is in no respect the fault of the PRODUCER), to the extent and subject to all the terms and conditions provided 
in the applicable by-laws, rules and regulations of the ASSOCIATION in force at the time of such delivery or 
failure of market; provided further, that the PRODUCER complies strictly with the rules and regulations of the 
ASSOCIATION in respect to notice of such defaults and failures in force at the time, and with the directions, of 
the ASSOCIATION as to the method of disposing of any milk and/or cream not so marketed and of ascertaining 
the quantity, quality and value thereof, and is in no other default. 

10. It is agreed that this contract shall become operative as to the parties hereto when signed by the PRO¬ 
DUCER herein named and in the name of the ASSOCIATION by its President or other officer, agent or director 
of the ASSOCIATION thereunto authorized by the Board of Directors. 

11. The PRODUCER agrees not to sell, transfer, or assign by lease, sale, or otherwise, either the title or 
possession of any farm owned or operated by him dpring the time this contract is in operation, or any part there¬ 
of, or the herd or herds thereon, with either the purpose or effect of releasing the PRODUCER or the milk or 
cream produced on said farm or any part thereof from the obligations in respect thereto arising out of this con¬ 
tract, unless the purchaser, lessee or other transferee assumes in his stead the obligations therein in respect to all 
milk and/or cream produced thereon during the term that this contract is in effect. 

12. It is hereby further stipulated that this Contract and the Constitution and By-Daws of the Association 
compr ise tbe entire contract between the parties. Has been delivered unconditionally, and that it is not made upon 
any terms, conditions or representations other than as herein expressed and the PRODUCER acknowledges that no 
agent, officer, or director of tlie -AlSSOOI-A^TIO^nT it as any right or authority to make or consent to any terms, con- 
ditions or representations not Herein expressed in writing. 
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in tlie manner and by the requisite votes, the creation of an Equalization Fund and authorized deductions in 
excess of lc per gallon for the maintenance thereof as contemplated by paragraph 3 hereof. 

IX WITNESS WHEREOF, the said PRODUCER has hereunto affixed his signature and seal and the 
ASSOCIATION has caused the same to be signed in its name bv its President or other officer hereunto author- 

O v 

ized bv the Board of Directors this_day of____ 193- 

_(Seal) 

(Producer) 

MARYLAND & VIRGINIA MILK PRODUCERS’ ASSOCIATION, INC., 

(Co-operative) 


Witness 
No. Cows 


President 


PRODUCER SIGN BOTH ORDERS 


DUPLICATE ORDER To. 


(Name of Dealer; 

Pursuant to the membership contract between me and the Maryland and Virginia Milk Producers’ Association. 
Inc., for value received, you are hereby authorized and directed to turn over and pay each month to the Maryland 
and Virginia Milk Producers’ Association, Inc., as it matures any money accruing for milk or cream heretofore or 
hereafter delivered by me to you, unless the Association directs you to pay direct to me as authorized by paragraph 
2 of my contract, in which event you shall deduct from the amount so due and pay to the Association such amount 
as it certifies to you on or before the 5th day of each month as the authorized brokerage for the preceding calendar 
month, provided that such amount shall not exceed one cent per gallon for milk and at the rate of five cents per gallon 
for 20% cream unless the Association further certifies that any excess so certified has been specially authorized by 
the Directors and members of the ASSOCIATION in the manner provided in said contract. 

This order is irrevocable within three years from this date, and then only in manner and within the periods 
specified in said contract. 

WITNESS my signature and seal this-day of- f 193- 

(Signature)_——_ (Seal) 


Witness 


(Pont Office Address) 


ORIGINAL ORDER To. 


(Name of Dealer) 


Pursuant to the membership contract between me and the Maryland and Virginia Milk Producers’ Association, 
Inc., for value received, you are hereby authorized and directed to turn over and pay each month to the Maryland 
and Virginia Milk Producers’ Association, Inc., as it matures any money accruing for milk or cream heretofore or 
hereafter delivered by me to you, unless the Association directs you to pay direct to me as authorized by paragraph 
2 of my contract, in which event you shall deduct from the amount so due and pay to the Association such amount 
as it certifies to you on or before the 5th day of each month as the authorized brokerage for the preceding calendar 
month, provided that such amount shall not exceed one cent per gallon for milk and at the rate of five cents per gallon 
for 20% cream unless the Association further certifies that any excess so certified has been specially authorized by 
the Directors and members of the ASSOCIATION in the manner provided in said contract. 

This order is irrevocable within three years from this date, and then only in manner and within the periods 
specified in said contract. 

WITNESS my signature and seal this-day of-, 193- 

(Signature) _( Seal) 


Witness 


(Post Office Address) 


* > 


r i. * 


* V* 


V \ 


























it 


i UNITED STATES 
COURT OF APPEALS FOR TH 
- EHCTRiCT-etfr-eCL UMBIA 


llmtrb States (Court of Apffi^ 
for tt|? Ststrirt of (Columbia 


Maryland and Virginia Milk Producers 

Association, Inc! 

Appellant 


Melvin C. Hazen, and others, Commissioners of 
the District of Columbia, et als. 

Appellees 


John S. Barbour 
Attorney for Appellant 











INDEX 


I 

i 


Page 


STATEMENT OF THE CASE. j 

ERRORS ASSIGNED . \ 

ERRORS RELIED ON. 

POINTS OF LAW AND FACT TO BE! 

DISCUSSED .! 

ARGUMENT . j 

1. The tax is illegal. j 

Jurisdiction of Equity.! 

The Tax assessed without process of law...! 

2. The Plaintiff has no adequate remedy at 

law .| 

3. Section 3224 Revised Statute not appli¬ 

cable . 

4. Any objection to jurisdiction waived. 

5. The bill should not be dismissed. 

APPENDIX. 

Motion to call up and dispose. 


1 

11 

11 

12 

12 

12 

13 

15 

16 

31 

40 

44 

46 

46 


TABLE OF CASES j 

Alpha Portland Cement Co. vs. Mass., 268 I 

U. S. 203, 69 L. Ed. 916...! 15 

Allan vs. Hanks, 136 U. S. 300, 311. : 27 

Bank of Kentucky vs. Stone, 88 Fed. 383. 14, 21 

Boyce vs. Grundy, 3 Pet. 210, 215. I 27 

Brinkerhoff Faris Tr. and Savings Co . vs. I 

Hill, 281 U. S. 673; 74 L. Ed. 1107, 1111_ j 18 

Boise Artesian H. & Co. Water Co. vs. Boise i 
Citv, 213 U. S. 276; 52 L. Ed. 715, 21 C. J. I 

50___ | 19 

Buchanan vs. McFarland, 31 App. D. C. 6_ 27,40 

Bergdorff vs. Dist. of Columbia, 7 App. D. C. i 
405,416.__ 31, 38 


























Page 


Cheatham vs. U. S., 92 U. S. 85, 88, 83 L. Ed. 

561, 563 .. 33 

Craighill vs. Van Riswick, 8 App. D. C. 185... 38, 40 
Christfield vs. Murdock, 127 N. Y. 315, 27 N. 

E. 106. 41 

Dows vs. Chicago, 11 Wal. 108, 110, 20 L. Ed. 

65...,. 25, 27, 39, 40 

Drexel vs. Barney, 122 U. S. 241. 27 

Dodge vs. Osborne, 240 U. S. 118, 60 L. Ed. 

57 . 32, 38 

D. C. vs. Prospect Hill Cemetery et als, 5 

App. D. C. 407. 40 

Edgett vs. Palmer, 225 Mass. 377, 114 N. E. 

683 . 41 

Farmers Loan and Tr. Co. vs. State of Minne¬ 
sota, 280 U. S. 204, 210, 74 L. Ed. 371, 374... 15 

Fredenberg vs. Whitney, 240 Fed. 819. 19 

Gates vs. Barnett, 79 Ky. 295-296. 14 

Goldschmidt Thermet Co. vs. Primrose 

Chemical Co., 225 Fed. 769. 19 

Hibbon vs. Smith, 191 U. S. 310, 325; 48 L. 

Ed. 195, 201. 15 

Hays vs. Pacific Mail Steamship Co., 17 How. 

596, 15 L. Ed. 254. 16 

Henry vs. Gregory, 29 Mich. 69. 20 

Heald vs. D. C., 50 App. D. C. 231. 35 

Hepburn™. Dunlop, 1 Wheat, 197. 41 

Haynes vs. Dumont, 130 U. S. 354; 32 L. Ed. 

934, 945 . 41 

Johnson vs. DeBary-Baya Merchants Line, 

37 Fla. 499, 36 L."R. A. 518. 20 

Kentucky Bank vs. Stone, 88 Fed. 383; 174 

U. S. 799; 43 L. Ed. 1187. 19 

Kentucky vs. Stone, 88 Fed. 383, affirmed with 
costs, 174 U. S. 799; 43 L. Ed. 1187... 23, 27 


u 





















Page 

Lanawee Co. Savings Bank vs. City of Adrian, 

66 Mich. 273, 276; 33 N. W. 304, 306.| 21 

McCulloch vs. Maryland, 4 Wheat, 316, 4 L. ! 

Ed. 579-607..| IS 

Morgan vs. Parham, 16 Wall 461, 21 L. Ed. I 

303 . | 16 

Mont. Natl. Bank vs. Yellowstone Company, 

276 U. S. 499, 72 L. Ed. 673, 676.I 19 

Maitland vs. Maitland, 151 Pa. 593, 596_| 19 

Osborne vs. U. S. Bank, 9 Wheat, 738, 6 L. I 

Ed. 204 ... 20,21,22 

Osborne vs. Bank of U. S., 9 Wheat, 729-839, | 

6 L. Ed. 228_ j 12 

Odlin vs. Woodruff, 31 Fla. 160; 22 L. R. A. I 

699 . | 20 

O. C. Mining Co. vs. Abbott, 167 Fed. 681_j 41 

Reynes vs. Dumont 130 U. S. 354, 355; 32 L. j 

Ed. 935 .| 44 

Rickert Rice Mills vs. Fontenot, L. Ed. Adv. j 

Opinions, Vol. 80 No. 7, page 355_ 35, 45 

Rich vs. Braxton, 150 U. S. 375.j 27 

Railway Co. vs. McShane, 22 Wal. 444, 464; ! 

22 L. Ed. 747, 752_j 20 

Railway Co. vs. Cheyenne, 113 U. S. 516, 5 

Sup. Ct., 601, 605__ 22,39 

R. R. & C. Bridge Co. vs. Dist. of Columbia, ! 

1 Mackey, 217..___ 28, 40 

Ross vs. McCaldin, 107 N. Y. 381.. 41 

Russell vs. Clark, 7 Cranch 69, 89, 3 L. Ed. ! 

371, 379 _ ; 41 

Safe Dep. and Tr. Co. vs. Virginia, 280 U. S. 

83; 74 L. Ed. 180_ j 15 

Shoemaker vs. U. S., 147 U. S. 282.I 40 

Snyder vs. Marks, 109 U. S. 189, 193, 194, 27 
L. Ed. 901-903_! 33 


in 
































Page 


Stone vs. Commonwealth Bank, 88 Fed. 383 
U. S. affirmed, 174 U. S. 700, 43 L. Ed. 1187 20 

State R. Tax Case, 92 U. S. 575, 613, 23 L. Ed. 

663, 673 ... 33 

U. States Trust Company vs. District of Col., 


U. S. vs. Butler Law Ed. Adv. opinions, 1935- 

36 page 287... 36 

Village of Norwood vs. Baker, 172 U. S. 269, 

43 L. Ed. 443 15 

White vs. Stender, 24 W. Va. 615; 49 Am. 

Rec. 283 ._. 20 

Watson vs. Sutherland, 5 Wall. 74, 79.. 28 

Wylie vs. Coxe, 56 U. S. 15; How. 415, 14 L. 

Ed. 753, 755 . 43 

STATUTES CITED 

Sections 103, 104, 105, Title 20, Code of the 

D. of Col- 16 

Section 3224, Revised Statute. 11, 12, 31, 39 

Section 3224, Revised Statutes U.S.C.A. title 
26, Section 1543 and 21(a)_ 35 

TEXT BOOKS 

Daniels Chancery Practice, Vol. 1, page 555, 

4 Amer. Ed........_ 43 

High on Injunctions, Section 369. 28 

Story’s Equity Pleading, Secs. 389, 390_ 42 


IV 
















IN THE I 

| 

Unttefr States (Enurl nf Appeals 
fnr the Itairirt nf (Enlumbta 

No. 6614 


Maryland and Virginia Milk Producers! 

Association, Inc. | 

Appellant 

vs. 

j 

Melvin C. Hazen, and others, Commissioners of the 
District of Columbia, et ah. 

Appellees 


APPELLANT’S BRIEF 


STATEMENT OF THE CASE 

The appellant, plaintiff below, a non-resident 
corporation, is a membership, non-profit cooperative 
marketing association, without capital stock, consist¬ 
ing of over one thousand non-resident Dairy Farrpers, 
organized under the Cooperative Marketing Law of 
the State of Maryland, approved April 13, 1922 
(Sections 468 to 497, inclusive of Article 23 o^ the 
Code of Public General Laws of the State of Mary¬ 
land), with its principal office at Hyattsville, Mjary- 
land. (Trans, page 12.) 

On January 21st, 1935, it filed its bill in the Su¬ 
preme Court of the District setting up these f|acts, 
and further alleged that its membership consisted 
solely of residents of Maryland and Virginia land 


West Virginia, actually engaged in dairy farming; 
that it only sold milk produced by and as agents for 
its members; that each member had an equal voice 
with every other member in electing officers from its 
membership who manage and control the business 
of the Association; that its membership consisted of 
about 1200 dairy farmers resident in Virginia and 
Maryland, who marketed their milk through it alone. 

It further alleged that the purpose of the Associa¬ 
tion was to market all the milk produced by all of 
its members from day to day on the best obtainable 
terms and distribute the net proceeds among its mem¬ 
bers in proportion to the quantity and quality pro¬ 
duced, under corresponding conditions less only the 
actual cost of operating the Association. (Transcript 
page 3.) 

That the bulk of the milk disposed of by the Asso¬ 
ciation was sold to distributors whose plants are lo¬ 
cated in the District of Columbia, but an appreciable 
quantity was sold to distributors whose plants were 
not so located, and that the Association rendered vari¬ 
ous services to its members outside of the District in 
addition to selling their milk. 

That all deliveries of milk were made by consign¬ 
ment, by the several producers to the several con¬ 
signees, pursuaht to agreements either negotiated by 
the association with the several consignees, or by 
agreement between producers and consignees ap¬ 
proved by the Association. 

That payments for such consignments were made 
directly to the! producers by the consignees for the 
gross proceeds, less a charge fixed from time to time 
by the Association, based on total gallonage, esti¬ 
mated to be sufficient to pay the actual operating ex- 
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penses of the association, and to create and maintain 
a reserve fund, referred to as the “revolving fund”, 
and which, in fact, is a deposit left with the Asjsocia- 
tion of funds belonging to its various members, and 
returned to its several members in cycles of six years 
from the year in which such retentions are blade. 
(Trans, page 3.) 

That the fixed charge so retained by the purchasers 
was paid to the association by the several distributors 
by checks payable to the association which “checks 
are at once deposited for collection and credit to the 
account of the Association in some bank in Maryland 
or Virginia” (Trans, page 4). 

That from the credits so created all operating ex¬ 
penses were paid and the excess available for the re¬ 
volving fund “is set up to the credit of each mepiber 
in proportion to the gallonage of milk delivered by 
each member in the manner indicated”. (Trans, 
page 4.) | 

That these balances, with the net interest earned on 
them were refunded to the several members annually 
in cycles of six years. (Trans, page 4.) 

That this revolving fund is not, however, kef>t in 
the banks, but is invested from time to time in high 
class corporate bonds or real estate mortgages on 
property located in Virginia, Maryland or in the 
District of Columbia, (the latter in the amouht of 
$20750.00 only), whereby interest is earned on each 
during its cycle, and this is likewise credited tb the 
several producers in proper portion. I 

That all of these bonds and securities are kept in 
certain safe deposit boxes in Richmond, Virginia^ and 
Orange, Virginia, and from time to time the coupons 
are clipped therefrom at the location of the safe 
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deposit boxes aforesaid and deposited forthwith in 
the Maryland and Virginia banks aforesaid. 

That in this manner the Association on July 1, 
1933, had under its control in such safety boxes in 
Virginia bonds and other intangible securities con¬ 
stituting such revolving fund to an approximate 
amount of $400,000.00, and in the District of Colum¬ 
bia tangible personal property to the value of 
$1750.00. 

That when called on by the Assessor of Taxes about 
July i, 1933 to make a return of its property for taxa¬ 
tion by the District of Columbia for the year 1934, a 
return was made of such tangible property to the 
value of $1750.00, and intangible property to the 
value of $22,822.00, the latter sum representing the 
mortgages aforesaid on property in the District of 
Columbia and some small bank deposits therein. 
(Trans, page 4.) 

That this return was accepted by the Assessor of 
Taxes for the District of Columbia, and a statement 
“of taxes due thereunder rendered to the plaintiff, 
and was paid by it in full on September 19, 1933, and 
a copy of the receipted bill was attached to the bill. 
(Par. 14, Trans, page 5.) 

That notwithstanding this on April 6, 1934, the 
Board of Personal Tax Appraisers, professing to act 
under the authority of an Act of Congress of July 1, 
1902, and amendments, advised the plaintiff that it 
had not accepted the return for the then current year, 
and had increased the total intangible assessment to 
$300,000.00, covering Accounts Receivable, Stocks 
and Bonds, and advised the plaintiff of its right to 
appeal from such decision within fifteen days (Par. 
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IS. Trans, page S). A copy of this notice was filed 
with the bill (Trans, page 8.) 

That by notice dated April 23, 1934, the plaintiff 
indicated to the said Board its appeal and it was ar¬ 
ranged that a hearing thereon should be held,; and it 
was held on May 14, 1934, when the facts aforesaid 
were proven and established. (Trans. page ilS.) 

That pending said appeal, the plaintiff, on of about 
June 29, 1934, received from the office of the Collec¬ 
tor of Taxes a statement of reassessment of said taxes 
for the year 1934 showing a balance of $1385.89, due 
thereon, after crediting the amount paid plus ( a pen¬ 
alty of three per cent. 

That on July 10, 1934, the plaintiff, through its 
attorney, inquired of the Board of Personal Tax Ap¬ 
peals, what, if any, action had been taken Ion the 
appeal aforesaid. (Trans, page 5). A copy of this 
inquiry is found in the record at page 9. 

That no response was ever received from this in¬ 
quiry until August 11, 1934, when the Deputy asses¬ 
sor of the District, advised this plaintiff, that his 
office was that day in receipt of an opinion of the 
Corporation Counsel, approved by the Commis¬ 
sioners on August 10th, wherein it was held that the 
amount held in the revolving fund aforesaid on July 
1, 1933, would be properly subject to taxation in the 
District of Columbia and requesting to be advised of 
the amount held in that fund on July 1,1933 and also 
July 1 , 1934. 

In paragraph 20, it charged that it was the purpose 
of all of the defendants to enforce from the plaintiff 
the payment of taxes on its revolving fund aforesaid, 
for both of said years, and unless restrained they 
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would do so, and either deprive the plaintiff and its 
members of its, and their property, without due proc¬ 
ess of law, or greatly and irretrievably injure it in 
its good name, fame and credit, and in its and their 
property, in their illegal and unlawful attempts to 
enforce such collection and thereby inflict on it ir¬ 
reparable damage and injury. (Trans, page 6.) By 
amendment of said paragraph 20, filed by leave of 
court on May 22, 1935, transcript pages 41 and 42, 
this allegation of irreparable damage was particu¬ 
larized as follows: 

“The irreparable damage aforesaid consists in this: 
that the only property in the District of Columbia 
owned by the plaintiff, or which can be subjected to 
the payment of said taxes so illegally and wrongfully 
assessed, is its tangible personal property consisting of 
its office furniture, fixtures, supplies, records, papers, 
books of account, held in its office at 1731 Eye Street, 
assessed at, and of the value of $1750.00, which while 
of great value and indispensible to the plaintiff in 
its business is of little intrinsic value and would, if 
sold for taxes, be sacrificed and bring a sum wholly 
insufficient to pay said taxes, and at the same time 
such sale would so disrupt the business and affairs of 
the plaintiff and their proper conduct as to make 
the continuance of its business impossible, to the 
great loss and damage of the plaintiff and its mem¬ 
bers, and would be destructive of its credit with the 
public and its members, which damage would also 
be practically incapable of even approximate, proper 
and fair ascertainment, and that the plaintiff is with¬ 
out other adequate remedy at law. 

Prior to answering said bill, and without objecting 
to its sufficiency in any way the appellees on February 
9th, sought discovery of the plaintiff and moved the 
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Court to require the plaintiff to make the bill! of com¬ 
plaint more definite and certain in the following re¬ 
spects : | 

(1) In respect (a) to the location of its principal 
office; (b) its size; and (c) the number of officers and 
employees of the plaintiff regularly employed at said 
office. (Trans, page 10.) 

(2) With respect to the District of Columbia of¬ 
fice by stating (a) its address; (b) its size ^nd (c) 
the number of officers and employees of the plaintiff 
regularly employed thereat. (Trans, p. 10.); 

(3) By stating in terms of “percentages”; 

(a) The proportionate amount of milk disposed 
of by the plaintiff in the District of Columbia; during 
each of the years in which the “revolving fund” of 
the plaintiff was accumulated. (Trans, page 10.) 

(b) The proportionate amount of milk disposed of 
by the plaintiff in places other than the District of 
Columbia, during each of the years in which the re¬ 
volving fund of the plaintiff was accumulated. 
(Trans, page 10.) 

(c) By stating the places located other thap in the 

District of Columbia^ in which milk is disposed of. 
(Trans, page 11.) j 

i 

(4) With regard to the reserve fund, known as 

the “Revolving fund” by stating: j 

(a) The annual operating expenses of the; plain¬ 
tiff during each of the years in which the said “re¬ 
volving fund” was accumulated; (Trans, page 11.) 

(b) By stating the amounts added by plaintiff to 
this “revolving fund” during each of the years in 
which said fund was accumulated. (Trans, page 11.) 

(5) By stating all of the purposes for which said 
“revolving fund” was accumulated. 
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(6) By stating the proportion of said “revolving 
fund” accumulated during each of said years (Trans, 
page 11.) 

(a) From proceeds of milk sold in the District of 
Columbia. (Trans, page 11.) 

(b) From proceeds of milk sold other than in the 
District of Columbia. (Trans, page 11.) 

(7) By enumerating the various services per¬ 
formed by the plaintiff for its members in addition to 
selling their milk. 

(8) By filing herein and furnishing to each of the 
defendants one copy each of the Constitution, 
Charter, By-Laws, Rules and Regulations of the 
plaintiff, referred to and made a part of paragraph 8 
of the contract. (Trans, page 11.) 

On February 21st, the Court entered an order sus¬ 
taining the motion of the plaintiff to make the Bill of 
Complaint more definite and certain in these respects 
(Trans, page 11) which the plaintiff complied with 
by amendment filed March 18, 1935, (Trans, pps. 11 
to 32), giving all of said information requested, in all 
of the detail requested. 

It was not until after all this detail was given that 
the complainant answered the bill as amended, which 
it did, by a voluminous answer filed on April 25,1935, 
by which the defendants admitted most of the ma¬ 
terial allegations of fact, except that they denied 
that the business of the plaintiff was conducted with¬ 
out profit; that the net proceeds of the plaintiff’s milk 
was required to be distributed in the manner alleged 
in paragraph 4; that the actual business of the plain¬ 
tiff was conducted other than at the office of the 
plaintiff located in the District. 


8 



Admitted^ specifically the allegations of para¬ 
graphs 1, 2, 3, and 6, and of those of the paragfaphs 
relating to the method employed by the plaintiff for 
the conduct of its business; but denied that theicom- 
pensation collected was in fact a deposit witji the 
association of funds belonging to its members ;j 

Admitted the allegations of paragrpah 8! and 
those of paragraph 9, relating to the accounting 
methods of the plaintiff, but alleged that notwith¬ 
standing the setting up to the credit of the merpbers 
of the plaintiff accounts in the sums alleged “the said 
fund is nevertheless net profit to the plaintiff, and is 
actually treated by the plaintiff as undivided surplus, 
and claimed that said fund is actually employed by 
plaintiff in the conduct of its business in the District 
of Columbia, and said fund was available at the dis¬ 
cretion of the board of directors. 

It further alleged that one of the purposes qf set¬ 
ting up this fund was to enable the plaintiff to comply 
with its part of the contract entered into by plaintiff 
with its members, so that it could guarantee the ulti¬ 
mate payment to its members of standard prices for 
milk produced by its members; admitted that it was 
within the power of the plaintiff and its directors to 
effect the payment to the members of portions of said 
net profits by way of dividends. 

Further admitted all of the allegations of ipara- 
graph 11 and that the plaintiff had under its control 
on July 1, 1933, said revolving fund to the approxi¬ 
mate value of $400,000.00; j 

Admitted the ownership of the tangible property 
as alleged but denied that there was any distinction 
between the ownership by the plaintiff of said tangi¬ 
ble personal property and the ownership of the bonds. 
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It also admitted the allegations of paragraphs 13, 
14 and IS of the bill in respect to the appeal, etc. 

Admitted the allegations of paragraph 16 except 
that it denied that at said hearing the facts alleged 
were proven. 

It also admitted that following said hearing the 
appeal was denied and that notice of reassessment was 
given plaintiff by defendant. 

It also admitted the allegations of paragraphs 18 
and 19 of the bill, and in response to paragraph 20 
admitted that it was their purpose to enforce from the 
plaintiff the payment of taxes on THAT PART of the so- 
called revolving fund “which is actually derived 
from and employed in the conduct of the plaintiff’s 
business in the District of Columbia” , as required 
by Section 754, Title 20, and alleged that “all of said 
revolving fund is actually employed by plaintiff in 
the conduct of the plaintiff’s business in the District 
of Columbia.” 

It also admitted that the plaintiff was incorpo¬ 
rated in the State of Maryland, and is not a resident of 
the District of Columbia, but alleged that its prin¬ 
cipal office was located in the District of Columbia, 
and that by far the greater part of plaintiffs business 
conducted in the District of Columbia, and con¬ 
cluded : 

“Further answering the bill of complaint, as 
amended, the defendants, by counsel, pray that the 
bill of complaint should be dismissed on the follow¬ 
ing grounds: 

“(1) That the plaintiff has an adequate and com¬ 
plete remedy at law by paying the tax and bringing 
suit at law to recover same.” 
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“(2) That suits for the purpose of restraining the 
assessment and collection of taxes are prohibited by 
Section 3224 of the Revised Statutes of the United 
States.” 

The defendants subsequently on April 25, 1935, 
filed a motion to call up and dispose of the motion to 
dismiss contained in the answer in advance of final 
hearing, pursuant to equity rule No. 28. 

This motion was inadvertently omitted from the 
record but counsel on both sides have stipulated that 
the case was heard and disposed of on these motions 
and that copies thereof might be appended to this 
brief, to be considered as a part of the record as 
printed, which is accordingly done. (See p. 45 Jiere- 
of.) j 

ERRORS ASSIGNED 

1. The Court erred in dismissing the bill. 

2. In failing to hold that the plaintiff’s bill Stated 

a case for relief. ! 

i 

3. In failing to hold that the plaintiff’s bill, as 

amended, stated a case for equitable jurisdiction and 
relief. i 

4. In failing to hold that the bill, as amende#, did 
show the tax complained of to be an illegal taxi 

5. In failing to hold that irremediable injury and 
damages would result to the plaintiff under the facts 
alleged if the collection of the taxes was enforced by 
law (Tr. page 48). 

ERRORS RELIED ON 

The principal error relied on is the action of the 
court in sustaining the plaintiff’s motion to dismiss. 
The others are but ancillary thereto. 
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POINTS OF LAW AND FACT TO BE DISCUSSED 

1. For the purposes of this motion the tax must be 
regarded as illegally imposed. 

2. The plaintiff had no adequate remedy at law. 

3. Section 3224 of the Revised Statutes of the 
United States have no proper application to this case. 

4. The defendant by filing his motion for more 
specific statements coupled with specific interroga¬ 
tions for discovery waived any objection to the juris¬ 
diction of the Court on account of the adequacy of a 
remedy at law, and 

5. The bill should not have been dismissed under 
Law Rule 63. 

ARGUMENT 

1. THE TAX IS ILLEGAL 

(a) It must be regarded as illegally imposed and to 
furnish no protection to an officer attempting to 

enforce it. 

This is true because counsel for the defendant 
having based their motion to dismiss on the ground 
of an adequate remedy at law, and having asked that 
motion to be disposed of apart from the merits 
and the illegality of the tax, and in advance thereof, 
necessarily assumes for the purpose of that argument, 
the truth of all of the allegations of the bill including 
the invalidity of the tax, and the insufficiency of the 
law to afford protection to the officer. 

This very point was dicussed and determined by 
Chief Justice Marshall in Osborn vs. The Bank of the 
United States , 9 Wheat 729, where at page 839, et 
seq., 6 L. Ed. 228, wherein he said: 
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“The fifth objection to the decree is that, the case 
made in the bill does not warrant the interfer¬ 
ence of a court of chancery. In examining this 
question, it is proper that the court should con¬ 
sider the real case, and its actual circumstances. 
The original bill prays for an injunction against 
Ralph Osborne, auditor of the state of Ohio, to 
restrain him from executing a law of that state, 
to the great oppression and injury of the com¬ 
plainants, and to the destruction of rights and 
privileges conferred on them by their charter, 
and by the constitution of the United States” 
* * * In pursuing this inquiry, it must be assumed 
for the present , that the act is unconstitutional, 
and furnished no authority or protection to the 
officer who is about to proceed under it. [ This 
must be assumed, because, in the arrangement 
of its argument, the counsel, who opened the case 
has chosen to reserve that point for the last, and 
to contend that, though the law be void no case 
is made out against the defendants.” 

I 

That is the identical position in which counsel for 
the appellants here place themselves by asking to 
have this bill heard on the motion to dismiss bn jur¬ 
isdictional grounds alone, rather than to be heard 
concurrently on bill, answer and evidence. 

i 

(b) The case presented is within the jurisdiction 

of equity. 

i 

We deem it scarcely necessary to cite further au¬ 
thority on this point, nor to discuss the facts alleged to 
show the illegality of the tax, nor is it necessary to 
cite authority to the effect that equity has general 
jurisdiction to enjoin the collection of a tax on prop¬ 
erty over which the levying authority had neither 
jurisdiction over the subject matter of the taxation, 
nor over the person of its owner. 
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In the case at bar the person taxed is a corporation 
non-resident of the District of Columbia, and in¬ 
capable of acquiring a residence or domicile therein. 
The subject of the tax, to-wit: the intangibles consti¬ 
tuting the “revolving fund”, has not only never been 
within the limits of the District of Columbia, nor has 
the owner thereof, whether we regard the associa¬ 
tion or its member, as the legal or equitable owner 
thereof ever been within the jurisdiction of the taxing 
power. The entire tax levied against the property 
proposed to be sold has been paid. 

The result on these assumptions is that this is but 
a barefaced threatened trespass, and attempt to take 
private property by coercive means without just com¬ 
pensation and without process of law. 

In Bank of Kentucky vs. Stone , 88 Fed. 383, where 
an injunction to restrain the enforcement of an illegal 
tax by levying on its furniture and fixtures as here 
alleged was sustained by the Circuit Court of Ap¬ 
peals consisting of Associate Justice Harlan of the 
Supreme Court and Judges Taft and Lurton, both 
then Circuit Court judges, and both of whom subse¬ 
quently came to the Supreme Court of the United 
States. Judge Taft there speaking for this distin¬ 
guished Court said at page 391: 

“In Gates vs. Barnett , 79 Ky. 295, 296, the court 
in a suit to enjoin a distraint upon certain tobacco 
for the collection of taxes said: 

“ ‘The right to have an injunction to restrain 
the collection of an illegal tax has been so long 
recognized and acted upon in this state that it is 
unnecessary to stop to inquire upon what ground 
that jurisdiction is exercised by courts of equity. 
The jurisdiction in this case, however, may be 
placed upon the ground of the inadequacy of the 
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remedy at law . The officer, acting in goodfaith 
and under color of right, is justified by his proc¬ 
ess, and is not liable as a trespasser; and, as a suit 
would not lie against the state directly, the| only 
complete remedy is by injunction.’ ” j 

(c) The tax assessed is without due process of law. 

Taxation of property having its actual situs within 
a state is not without due process of law, but a state 
violates the guaranty of due process of law by taxing 
property located or having its true permanent! situs 
outside of the state. Farmers Loan and Trust Com¬ 
pany vs. State of Minnesota, 280 U. S. 204, 21|0, 74 
L. Ed. 371,374; Safe Deposit and Trust Company vs. 
Virginia , 280 U. S. 83; 74 L. Ed. 180; Alpha Port¬ 
land Cement Company vs. Massachusetts , 268 U. S. 

203, 69 L. Ed. 916. | 

“All subjects over which the sovereign power of 
the state extends are objects of taxation, but those over 
which it does not extend are upon the soundest prin¬ 
ciples exempt from taxation. This proposition; may 
almost be pronounced self evident”. McCullodh vs. 
Maryland , 4 Wheat 316, 4 L. Ed. 579, 607. j 
The limitations upon the state authority under the 
14th Amendment are identical in effect in this re¬ 
spect to those on the Federal authority undef the 
Fifth Amendment, which provides “that no person 
* * * shall be deprived of life, liberty or property 
without due process of law, nor shall private property 
be taken for public uses without just compensation”; 
Ribbon vs. Smith , 191 U. S. 310, 325; 48 L. Ed. 195, 
201 and Village of Norwood vs. Baker , 172 U. 269, 
43 L. Ed. 443. j 

When neither property, nor the person, is, or ever 
has been, within the jurisdiction of the taxing power, 


15 





there is nothing upon which to predicate any right to 
levy taxes, entitled to a moment’s consideration in a 
court of equity or elsewhere. 

To the same effect is Hays vs. Pacific Mail Steam¬ 
ship Company , 17 Howard, 596, 15 L. Ed. 254; 
Morgan vs. Parham, 16 Wall. 461, 21 L. Ed. 303. 

2. THE PLAINTIFF HAS NO ADEQUATE 
REMEDY AT LAW 

The only statutory remedy afforded the plaintiff 
is under the provisions of Sections 103, 104 and 105, 
Title 20 of the Code of the District of Columbia, 
reading as follows: 

“Section 104. The commissioners of the Dis¬ 
trict are hereby authorized and empowered to 
grant relief in claims for refund of taxes paid or 
for cancellation of assessments heretofore made 
and subsequent to September 1, 1916, in such 
cases where like assessments or assessment against 
property of similar character have been held to 
be void or erroneous by decisions of the Supreme 
Court of the District of Columbia, or the Su¬ 
preme Court of the United States * * 

A remedy under this provision does not constitute 
a plain and adequate remedy at law. It puts on the 
complainant not only the burden of showing that the 
tax is unjust or illegal, but also puts on him the 
burden of showing: 

“Like assessments or assessment against prop¬ 
erly of similar character have been held to be 
void or erroneous by decisions of the Supreme 
Court of the District of Columbia, the Court of 
Appeals of the District of Columbia, or the 
Supreme Court of the United States” 
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So that unless in addition to proving thp ille¬ 
gality of the tax, we also prove that in some prior 
decisions this illegality has been condemned the com¬ 
missioners would be without authority to grant relief. 
There is a further limitation to be found in Section 
105 of the laws of the District of Columbia reading 


as follows: 


“No settlement of any claim or cause of action 
authorized by Sections 103 to 106, inclusive to be 
made by the Commissioners of the District of 
Columbia shall in any event exceed the sum of 
$5,000.00, and all settlements shall be presented 
to Congress together with a brief statement of 
the nature of the claim or suit, the arpount 
claimed and the amount of the settlement,j with 
a summary of the evidence and circumstances 
under which the settlement was made. Appro¬ 
priations for the payment of such settlements are 
hereby authorized and payment thereof Ito be 
made in the same manner as other expenditures 
for the District.” 


Section 103 provides: 


“The Commissioners of the District of Colombia 
are empowered to settle in their discretion Claims 
and suits, either at law or in equity against the 
District of Columbia, whenever the cause of 
action (a) Arises out of the negligence or wrong¬ 
ful act either of commission or omission of any 
officer or employee of the District of Columbia 
is prima facie liable to respond in damages!; (b) 
Arises out of the existence of facts and circum¬ 
stances which place the claim or suit within the 
doctrines and principles of law decided by the 
courts of the District of Columbia or by the 
Supreme Court of the United States to be con¬ 
trolling in the District of Columbia.” 
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Section 759 provides for appeals to the Board of 
Tax Appeals, within 30 days after notice of fixing an 
assessment and further provides: 

“They shall be empowered to diminish or in¬ 
crease such assessments as they may believe to 
have been returned at other than their true value 
to such amount as in their opinion may be the 
value thereof, and the action of said Board 
in such case shall be final ” 

With a further provision in the same section: 

“If at any time within any current year property 
subject to taxation under the provisions of this 
section shall have been omitted from assessment, 
said Board of Personal Tax Appraisers shall 
immediately proceed to assess the same for the 
then current year, giving notice in writing to the 
person or corporation so assessed who shall have 
a right to appeal within ten days from date of 
said notice.” 

It was under this latter provision that the addi¬ 
tional assessment complained of was made and an 
appeal was taken therefrom under the preceding 
clause thereof, giving that board the power to dimin¬ 
ish or increase such assessments. It provides that the 
action of said board in such case shall be final, after 
appeal as above mentioned, which appeal has been 
exercised and relief refused. 

As was said by the Supreme Court in Brinkerhoff 
Paris Tr. and Sav. Company vs. Hill, 281 U. S. 673; 
74 L. Ed. 1107, 1111. 

“It would have been entirely futile for plaintiff 
to have applied to the commission. That body 
had persistently refused to entertain such appli- 
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cation. Obviously, therefore, at no time diji the 
state provide to the plaintiff an administrative 
remedy against the alleged illegal tax, and in 
invoking the appropriate judicial remedy the 
plaintiff did not omit to comply with an existing 
condition precedent.” Citing Mont . National 
Bank vs. Yellowstone Company, 276 U. S. 499, 
72 L. Ed. 673, 676. 

I 

It would, of course, be futile to apply to the Com¬ 
missioners for relief under Section 103-105, because 
they had already by formal resolution approved the 
action of the Appeal Board. (Trans, page 5, Secjtion 
19.) The remedy by appeal to the Appeal Bdard 
had been exhausted. 

! 

“The remedy at law must be clear, complete|and 
as practical and efficient to the ends of justice 
and its prompt administration as the remedy in 
equity. Boise Artesian H. & C. Water Go. vs. 
Boise City, 213 U. S. 276; 52 L. Ed. 715; 21 C. 
J. p. 50. | 

The remedy at law must be plain, adequate and 
complete. Goldschmidt Thermit Co. vs. Primtose 
Chemical Company, 225 Fed. 769. Fredenber gj vs. 
Whitney, 240 Fed. 819; Kentucky Bank vs. Stone, 80 
Fed. 383, affirmed 174 U. S. 799; 43 L. Ed. 1187. j 

A remedy in which a single judgment would not at 
once and forever end the controversy would no where 
be regarded as complete and adequate. Maitland vs. 
Maitland, 151 Pa. 593, 596. 

The rule that the right to recover the money Col¬ 
lected is usually an adequate remedy is subject to j the 
exception that where such repayments are not dde- 
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quate, equity will interfere. See Railway Company 
vs. McShane, 22 Wall. 444-464; 22 L. Ed. 747, 752. 

This is the case here. Mere repayment of the tax 
unlawfully enforced could in no sense be adequate 
for the injuries to be sustained from the unlawful 
seizure of its office furniture and fixtures. 

The exception to the rule that the right to recover 
damages is not an adequate remedy is not confined to 
real estate but extends to assessments on property 
exempt from taxation , which is the case here: It also 
has been held that the exemption extends to personal 
property in special cases: 

“As where the property in question possesses a 
peculiar intrinsic value not to be estimated in 
money.” 

Odlin vs. Woodruff, 31 Fla. 160; 22 L. R. A. 699; 
Henry vs. Gregory , 29 Mich. 69; White vs , Stender, 
24 W. Va. 615; 49 Am. Rec. 283; 

“Where the sale of the property on execution or 
distress would interfere with the business of com¬ 
plainant,^ 

Stone vs. Commonwealth Bank, 88 Fed. 383; affirmed 
174 U. S. 799; 43 L. Ed. 1187; Johnson vs. DeBary - 
Bay a Merchants Line, 37 Fla. 499, 36 L. R. A. 518; 

“Where it interrupts the exercise of a valuable 
franchise or business .” 

Osborne vs. U. S. Bank , 9 Wheat. 738, 6 L. Ed. 204. 

All of these circumstances exist and are specifically 
alleged in this case not as mere conclusions but the 
facts supporting the conclusions are alleged, and ad¬ 
mitted on the motion to dismiss. 
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In Bank of Kentucky vs. Stone , 88 Fed. 383, \yhere 
Judge Taft, then speaking for the Circuit Coi(rt of 
Appeals, consisting of Justice Harlan, Judge Lurton 
and himself, and which judgment as above stated, 
was subesequently affirmed by the United States Su¬ 
preme Court, in addition to the extract already 
quoted, said: 

“The jurisdiction in this case, however, mby be 
placed upon the ground of the inadequacy bf the 
remedy at law . The officer, acting in good| faith 
and under color of rights , is justified by his proc¬ 
ess, and is not liable as a trespasser, and, as a 
suit would not lie against the state directly, the 
only complete remedy is by injunction.” 

And then proceeds: j 

“It is by no means clear the distraints or threat¬ 
ened distraints against a bank in view of the char¬ 
acter of its business, may not involve such serious 
detriment to its business, and incidentally fo the 
public, as to justify equitable intervention 
“In the case of Lanawee Co. Savings Bank vs. 
City of Adrian , 66 Mich. 273, 276, 33 N. W. 
304, 306, a levy upon and seizure of the bank 
furniture and fixtures was in progress when an 
injunction was issued. Mr. Justice Campbell, 
speaking for the court said: ‘No point was!made 
in the pleadings or on the argument against the 
jurisdiction of equity in this case. As the bank 
was not liable to taxation at all on its personal 
property, and the levy was made in such a way 
as to directly interfere with its business the case 
comes within the analogies of the cases repre¬ 
sented by Osborne v. Bank, 9 Wheat. 738} from 
which it cannot be readily distinguished. The 
Court below does not appear to have doubled the 
jurisdiction, although deciding in favor bf de¬ 
fendants on the merits' 








“In Railway Company v. Cheyenne , 113 U. S. 
516, 5. Sup, Ct. 601, 605, Mr. Justice Bradley 
said: 

“ ‘It cannot be denied that bills in equity to 
restrain the collection of taxes illegally imposed 
have been frequently sustained. But it is well 
settled that there ought to be some equitable 
ground for relief besides the mere illegality 
of the tax; for it must be presumed that the law 
furnishes a remedy for illegal taxation. It often 
happens, however, that the case is such that the 
person illegally taxed would suffer irremediable 
damage or be subject to vexatious litigation if he 
were compelled to resort to his legal remedy 
alone. For example, if the legal remedy con¬ 
sisted only of an action to recover back the money 
after it had been collected by distress and sale of 
the taxpayer’s lands, the loss of his freehold by 
means of a tax sale would be a mischief hard to 
be remedied .’ 

“The interference with the business of a bank 
and the injury to its credit caused by a distress 
against its personal property would not seem to 
be remedied by a mere suit to recover the money 
back when thus collected. 

“If it were necessary, we do not think that it 
would be difficult to sustain the jurisdiction here 
on the ground that it will prevent a multiplicity 
of suits. The complainant is seeking to enforce 
a privilege or exemption which it avers has al¬ 
ready been established by the decision of the 
highest court of the state. To how much more 
litigation is it to be subjected: Can it not have a 
remedy in equity against future attempts to in¬ 
vade the privilege already decided to belong to 
it? In Osborne v. Bank , 9 Wheat. 738, Chief 
Justice Marshall said: 

“ ‘The single act of levying the tax, in the first 
instance, is the cause of an action at law; but that 
affords a remedy only for the single act, and is 


22 




not equal to the remedy in chancery , which pre¬ 
vents its repetition and protects the privilege! 
* * * ‘In addition to the suits for future taxes 
there is also danger of harassing suits foj- fines 
and penalties which the law permits to be 
brought for each day’s delay in the payment of 
the taxes after they have been demanded^ We 
have no doubt that if the complainant shovys that 
the act of November, 1892, violates the exemp¬ 
tion secured to it by contract, it may have equit¬ 
able relief.” Kentucky vs. Stone , 88 Fed. 383, 
affirmed with costs 174 U. S . 799 ; 43 Zl. Ed. 
1187 . | 

It is submitted that this should be conclusive pf this 
case. 

| 

It appears from the bill and is admitted by tfie mo¬ 
tion to dismiss that this plaintiff is the marketing 
agent for twelve hundred farmers and dairymen in 
the States of Maryland, Virginia and West Virginia, 
remote from Washington, all of whom daily ship 
their milk to Washington for sale, pursuant to 
contracts previously made in interstate comiherce. 
It is necessary for the plaintiff to keep daily ac¬ 
counts of all these shipments of milk, and to make 
monthly remittances and settlements with the' vari¬ 
ous members. All of these records and accounts 
are kept in the Washington office, described in detail 
in response to the defendant’s demand, and the furni¬ 
ture and fixtures in that office, the taxes upon <iivhich 
have been paid , are the only property within the 
jurisdiction of the taxing power out of which these 
contested taxes can be made and out of which the de¬ 
fendants by their answer declare their purpose to 
make it unless enjoined. It is submitted that tq per- 
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mit them to do so would constitute irreparable dam¬ 
age, and to an extent as great, if not greater than 
could possibly be inflicted upon a bank by having its 
office furniture! and fixtures levied upon and ad¬ 
vertised for sale. 

The case principally cited to the contrary, and the 
one upon which the Chancellor based his oral ruling 
in this case, no written memorandum being filed, 
is United States Trust Company vs. The District of 
Columbia, 48 App. D. C. 610. 

The facts in that case, as stated in the opinion, were 
that the United States Trust Company filed its bill 
in equity to restrain the District of Columbia, its 
commissioners and tax collector, from proceeding to 
enforce the collection of certain taxes claimed to be 
due the District from the plaintiff corporation. The 
bill as finally amended 

“Sets forth that on November 21st, 1913, the 
United States Trust Company, being in failing 
circumstances, .turned over ’its business to the 
Munsey Trust Company, whereby the latter 
company assumed the liabilities of plaintiff com¬ 
pany to all its depositors, upon the further agree¬ 
ment that, after the Munsey Company had in¬ 
demnified itself against all the liabilities as¬ 
sumed, including expenses, the residue, if any, 
should be distributed to the stockholders of the 
plaintiff company. 

“In June 1914, the collector of taxes * * * pre¬ 
sented to the officers of the United States Trust 
Company a claim for the taxes in question * * *. 
On failure to pay the Collector levied upon the 
banking fixtures and furniture belonging to the 
plaintiff company and which had been turned 
over to the Munsey Trust Company . To re- 
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strain this action the present bill was filed. It 
appears that on December 8th, 1914, Tucker K. 
Sands was appointed Receiver of the plaintiff 
company , and thereafter became a party plaintiff 
in the action. “Defendant moved to dismiss the 
bill, chiefly upon the ground of lack of jurisdic¬ 
tion. The motion was sustained, and from a de¬ 
cree thereon this appeal was prosecuted. 5 ! 

Mr. Justice Van Orsdel delivered the dpinion 
of the Court from which we quote in part: 

“Without stopping to consider the averments 
of the bill as affecting the legality of the tax we 
think the case can be disposed of upon the ques¬ 
tion of jurisdiction. It is a general rule that 
equity jurisdiction cannot be invoked to restrain 
the collection of a tax, the remedy of the tax¬ 
payer being to pay the tax under protest and sue 
at law to recover the amount so paid. The rule 
is concisely stated in Dows vs. Chicago , 11! Wall. 
108, 110, 20 L. Ed. 65, as follows: 


Tt is upon taxation that the several states 
chiefly rely to obtain the means to carry oh their 
respective governments, and it is of the jitmost 
importance to all of them that the modes adopted 
to enforce the taxes levied should be interfered 
with as little as possible. Any delay in the pro¬ 
ceedings of the officers, upon whom the duty is 
devolved of collecting the taxes, may ddrange 
the operations of government, and thereby cause 
serious detriment to the public. * * * No!Court 
of Equity will therefore allow its injunction to 
issue to restrain their action, except where jt may 
be necessary to protect the rights of the citizens 
whose property is taxed, and he has no adequate 
remedy by the ordinarily process of la<W. It 
'must appear thaft \the enforcement of the tax 


would leave to a multiplicity of suits, or produce 
irreparable injury, or where the property is real 









estate throw a cloud upon the title of the com¬ 
plainant, before the aid of the court of equity 
can be invoked. In the cases where equity has 
interfered in the absence of these circumstances, 
it will be found, upon examination that the ques¬ 
tion of jurisdiction was not raised, or was 
waived.’ 

“In the present case, there is no averment 
which would even intimate that equity should 
be invoked to either avoid a multiplicity of suits 
or to prevent a cloud upon the title to real es¬ 
tate. There is no averment upon which irrepar¬ 
able damage can be inferred. The affairs of the 
plaintiff corporation are now in the hands of a 
receiver in process of settlement, and no reason 
is apparent why the tax should not be paid in 
the orderly way and action brought by the re¬ 
ceiver, if so advised, to recover. The mere ex¬ 
istence of a receiver presents no exceptional fea¬ 
ture. 

It should require no argument to show that the 
facts in the case at bar are wholly different from those 
present in United States Trust Company vs. the Dis¬ 
trict of Columbia. In that case “there was no aver¬ 
ment upon which irreparable damage can be infer¬ 
red On the contrary it appears that the plaintiff 
was not a going concern; that it had turned over all 
of its assets to the Munsey Trust Company; that a 
Receiver had subsequently been appointed, and that 
the office furniture and fixtures upon which the exe¬ 
cution had been levied consisted of “Banking furni¬ 
ture and fixtures belonging to the plaintiff company, 
and which had been turned over to the Munsey Trust 
Company . So far as the records shows it was not in 
use and may have been in storage. Its sale could in 
no way have damaged the plaintiff beyond their 
junk value. 
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It is clear that the allegations of the bill here place 
the case at bar within the principals of the case of 
Kentucky vs. Stone, supra , and not within those of the 
United States Trust Company vs. District of Colum¬ 
bia. 

In United States Trust Company vs. The District 
of Columbia , reliance is placed on Dows vsi Chi¬ 
cago, 11 Wall. 108. This Court in Buchanan v$. Mc¬ 
Farland, 31 App. D. C. 6, in passing upon a similar 
question said: j 

“Notwithstanding the rule laid down in Dows 
vs. Chicago, and Hannewincle v. Georgetown, 
supra, it was admitted in those cases that tl^e rule 
would not govern where there were in addition 
special circumstances bringing the cases under 
some recognized head of equity jurisdiction, 
such as that enforcement of the tax would lead 
to a multiplicity of suits or produce irreparable 
injury, or where the property is real estate ^hrow 
a cloud on the title. * * * It often happens; how¬ 
ever, that the case is such that the person ille¬ 
gally taxed would suffer irremediable damage 
or be subject to vexatious litigation if he were 
compelled to resort to his legal remedy alone.” 

In Rich v. Braxton, 150 U. S. 375, the Supreme 
Court speaking through Mr. Justice Harlan, skid: 

“It must be remembered that it is not enough 
that there is a remedy at law. ‘It must be plain 
and adequate or in other words as practical and 
efficient to the ends of justice and its proper ad¬ 
ministration as the remedy in equity’ Boyce vs. 
Grundy , 3 Pet. 210, 215; Drexel v. Berney, 122 
U. S. 241; Allan vs. Hanks, 136 U. S. 300, 311. 
And the applicability of the rule depends upon 
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the circumstances of each case. Watson vs. 
Sutherland 5 Wall. 74, 79”. 

There was also recognized by the Supreme Court 
in Dows vs. United States supra, a difference with 
reference to the restraining of the assessment and 
levy of taxes where the tax is by a municipal corpo¬ 
ration instead of a sovereignty. This distinction is 
stated in High on Injunctions. Sec. 369, and met with 
approval of the appellate court of the District in the 
case of R. R. & C. Bridge Company vs. District of 
Columbia, 1 Mackey 217, where the essential facts 
are quite similar in principle to this case. The court 
there said: 

“A Bridge which lies partly in the District of 
Columbia and partly in the State of Virginia 
cannot be assessed by the District of Columbia 
upon its entire length; only that portion within 
the District can be assessed. Otherwise the as¬ 
sessment is illegal and a bill to enjoin a sale of 
the property by the District authorities for a 
non-payment of the tax will be sustained * * *. 
In High on Injunctions Sec. 369. the author 
says: Tt will be found on examination that courts 
of equity have been inclined, in the cases of as¬ 
sessment of municipal corporations, to relax 
somewhat the stringency of the rule of non¬ 
interference as applied to the collections of state 
taxes. Thus a city assessment without authority 
of law will be enjoined, even where no question 
as to cloud upon title is raised. 

The Court then proceeded to hold that the assess¬ 
ment there in question was without warrant of law 
in part only saying: 
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“The answer contains effectively a claim of! the 
right of the Commissioners to assess the entire 
bridge, though they only claim the right to sell 
that portion of it which is within their jurisdic¬ 
tion. If they have assessed the entire bridge!, in¬ 
cluding that part which lies within the State of 
Virginia the assessment is invalid. We cailnot, 
in this proceeding, undertake to deduct fot the 
overcharge by looking through the evidence to 
ascertain what the respective portions of the 
bridge originally cost. The franchises to us£ the 
bridge, as we have seen, may well enter intp the 
assessment of its value, and we cannot apportion, 
if we had the right to attempt to do so, the share 
of the value of this franchise appurtenant to any 
particular portion of the structure * * *. This 
is not a case merely of excessive valuation or of 
an omission upon the part of the officials to 
comply with the direct provisions of the statute; 
but it is a claim advanced in this Court by the 
District authorities to levy a tax upon the Entire 
bridge, including that portion within Virginia, 
and we must therefore hold that the assessment 
was illegal and the collection of the tax should 
not be enforced.” 

i 

I 

In the present case the plaintiff here returned Origi¬ 
nally for taxation all of its property withih the 
District of Columbia, and all of its credits within the 
District of Columbia, including a tax on its tangible 
property, and this tax so assessed was paid in full. 
What the Board of Tax Appeals thereafter at¬ 
tempted to do was to levy a tax upon property ad¬ 
mittedly outside of the limits of the District 'jvhich 
has never been within those limits nor used therein 
and is owned by non-residents, merely because some 
unascertained portion of the revolving fund may 


i 

i 

I 


i 
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have been in part, derived in past years from an inter¬ 
state business conducted in part in the District of 
Columbia. 

It is to be observed that the answer of the appellee 
to paragraph 20, transcript page 37, admits: 

“Their purpose to enforce from the plaintiff the 
payment of taxes on that part of the so-called re¬ 
volving fund of plaintiff which is actually de¬ 
rived from and employed in the conduct of the 
plaintiff’s business in the District of Columbia”. 

This is followed by a further allegation of the de¬ 
fendant that “all of the said revolving fund is actu¬ 
ally employed by plaintiff in the conduct of the plain¬ 
tiff’s business in the District of Columbia, as set forth 
in paragraph 9 of its answer, which (Trans, page 36) 
is an averment on information and belief. 

“That the purpose for which said revolving 
fund was accumulated was to enable the plain¬ 
tiff to comply with its part of the contract en¬ 
tered into by plaintiff with its members that is 
to say: place the plaintiff in such financial posi¬ 
tion that it can guarantee the ultimate payment 
to its members of standard prices for milk pro¬ 
duced by its members and sold by the plaintiff 
for said members, and also to enable plaintiff to 
maintain the standard of prices paid for the 
products of its members.” 

The sense of this is, that because this non-resident 
plaintiff has under its control surplus sufficient to 
maintain its credit with its own members, and be¬ 
cause in the course of interstate commerce, while act¬ 
ing as agent for its members it sells milk produced in 
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the States of Maryland and Virginia to distributors 
partly located in the District of Columbia; tha^: it 
makes its entire surplus capital assets subject to tajxa- 
tion in the District of Columbia, though the sectjiri- 
ties in which it is interested are not and were never 
within the District, merely because in years past it 
did some of its business within the District of Co¬ 
lumbia and maintains an office in the District of Co¬ 
lumbia for that purpose. 

It is submitted that this can not be true even if |the 
facts were as alleged by the defendant, which they 
are not under the allegations of this bill. 

3. SEC. 3224 R. S. NOT APPLICABLE I 

In the Court below the defendants also relied 
upon the provisions of Section 3224 of the revised 
statute reading: 

| 

“No suit for the purpose of restraining the! as¬ 
sessment or collection of any tax shall be main¬ 
tained in any court.” 

| 

and cite Berg dorjf vs. District of Columbia, 7 App. 
D. C. 405, 416. where this Court in affirming thej ac¬ 
tion of the lower court in dismissing a bill to enjoin 
the Commissioners of the District from proceeding 
to collect certain taxes said: 

| 

“* * * The provisions of the revised statute, Sec¬ 
tion 3224 referred to applies with full forc£ to 
the case where the tax is assessed by the author¬ 
ity of Congress of the United States, and i^ re¬ 
quired when collected to be paid into the Treas¬ 
ury of the United States, Acts 1878 Ch. 180 Sec¬ 
tion 4, and the application to have its collection 
restrained is made to a Court of the United 
States”. 



Citing and quoting Dodge v. Osborne, 240 U. S. 118, 
60 L. Ed. 57. 

In the latter case the contention was merely that 
Section 3224 did not apply to income taxes. It was 
in that connection that Mr. Chief Justice White said, 
page 119, L. E. 559. 

u We at once put out of view a contention that 
Section 3224 is not applicable to taxes imposed 
by the income tax law since we are clearly of 
the opinion that it is within the contemplation 
of paragraph 1 of the act which provides: 

‘That all administrative, special and general 
provisions of law, including the laws in relation 
to the assessment, remission, collection, and re¬ 
fund of internal revenue taxes not heretofore 
specifically repealed and not inconsistent with 
the provisions of this section, are hereby extended 
and made applicable to all the provisions of this 
section, and to the tax herein imposed \ And for 
the same reason we do not further notice a con¬ 
tention as to the inapplicability of Sections 3220, 
3226 and 3227, to which effect was given by the 
court below requiring an appeal to the Com¬ 
missioner of Internal Revenue after payment of 
a tax claimed to have been erroneously or ille¬ 
gally assessed and collected, and upon his refusal 
to return the sum paid, giving a right to sue for 
its recovery”. 

Is it not plain that the Chief Justice relied upon 
these specific provisions solely to show those statu¬ 
tory provisions applicable to income taxes and that 
in their absence the holding would have been other¬ 
wise even though the tax there in question was a fed¬ 
eral tax for federal purposes. 
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In the case at bar there is no such languag^ avail¬ 
able. On the contrary this tax is levied by and for 
a municipality, acting it is true under Act oif Con¬ 
gress, but the remedies awarded for erroneous as¬ 
sessments under the Federal law are not available 

i 

and those available are varient therefrom and wholly 

i 

inadequate in the circumstances here present.! This 
is clear from what follows: 

“The question for decision, therefore, is whether 
the sections of the Revised Statutes referred to 
are controlling as to the case in hand. ThO plain 
purpose and scope of the sections are thus stated 
in Snyder v. Marks , 109 U. S. 189, 193, l!94, 27 
L. Ed. 901, 903, a suit brought to enjoin the col¬ 
lection of a revenue tax on tobacco: 

I 

‘The inhibition of Section 3224 applies to all 
assessments of taxes, made under color oif their 
offices, by internal revenue officers charge4 with 
general jurisdiction of the subject of assessing 
taxes against tobacco manufacturers. The rem¬ 
edy of a suit to recover back the tax after it is 
paid is provided by statute, and a suit to restrain 
its collection is forbidden. The remedy if given 
is exclusive, and no other remedy can be Substi¬ 
tuted for it * * * Cheatham vs. United States 92 
U. S. 85, 88, 83 L. Ed. 561, 563, and again in 
State R. Tax Cases 92 U. S. 575, 613, 23 IL. Ed. 
663, 673, it was said by this court: ‘that the sys¬ 
tem prescribed by the United States in regard to 
both customs duties and internal revenue taxes 
of stringent measures, not judicial to collect 
them, with appeals to specified tribunals^ and 
suits to recover back moneys illegally exacted, 
was a system of corrective justice intended to be 
complete, and enacted under the right belong¬ 
ing to the government to prescribe the conditions 
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on which it would subject itself to the judgment 
of the courts in the collection of its revenues. In 
the exercise of that right, it declares, by Section 
3224, that its officers shall not be enjoined from 
collecting a tax claimed to have been unjustly 
assessed, when those officers, in the source of gen¬ 
eral jurisdiction over the subject matter in ques¬ 
tion have made the assessment and the claim is 
that it is valid’ 

We stop here to call attention to the fact that under 
the allegations of this bill the tax authorities of the 
District have absolutely no “general jurisdiction over 
the subject matter in question,”—intangibles never 
within the District,—nor have they any jurisdiction 
over the person of the owner for the reason that the 
owner of this intangible property is a non-resident. 
The subject of the tax has never been within the ter¬ 
ritorial limits of the District, and the only business 
that this non-resident has ever done in the District 
is one of agency for its members who are engaged in 
interstate commerce. 

The Court then continues: 

“And this doctrine has been repeatedly applied 
until it is no longer open to question that a suit 
may not be brought to enjoin the assessment or 
collection of a tax because of the alleged uncon¬ 
stitutionality of the statute imposing it”. 

Citing several cases: 

While no one here contends that the statute under 
which these officers pretend to act is unconstitutional. 
The contention is that they have gone beyond the act, 
and have no warrant under the act which undertook 
to authorize them to do what they attempted to do, 
and further if such was its purpose that the act itself 


34 


would be unconstitutional: Also that if without a 
statutory authority they undertook to do something 
which the act does not authorize them to do they! are 
bare trespasses. 

This court held in Heald v. D. C. 50 App. DL C. 
231, construing this very law that this statute has no 
application to the intangibles of non-residents. This 
conclusion was approved by the Supreme Couft of 
the United States in Heald v. D. C. 259 U. S. 114. 

In the very recent case of Rickert Rice Mills, Inc. 
vs. Fontenot , not yet officially reported, but appear¬ 
ing in L. Ed. Advance Opinions, Vol. 80, No. 7, at 
page 355, and decided January 13th, 1936, the same 
result is reached, Mr. Justice Roberts who delivered 
the opinion saying: j 

i 

“The bill charges the exaction is unconstitutional 
and alleges the respondent threatens collection 
by distraint, which will cause irreparable injury, 
as the petitioner has no adequate remedy at\ law 
to recover what may be collected. A prelimin¬ 
ary injunction was sought. The respondent filed 
a motion to dismiss, citing Revised Statutes, 
3224, U. S. C. A. title 26, Section 1543, arid 21 
(a) Amended Agricultural Adjustment Act as 
prohibiting restraint of collection , and also as¬ 
serting that the petition had a plain and ade¬ 
quate and complete remedy at law. The Court 
refused an interlocutory injunction and entered 
a decree dismissing the bill. Appeal was per¬ 
fected to the Circuit Court of Appeals, The Dis¬ 
trict judge refused to grant an injunction pend¬ 
ing the appeal. Application to the Circuit Court 
of Appeals for such an injunction was denied 
upon the view that the petitioner had an ade¬ 
quate remedy at law and the statute deprived the 
court of jurisdiction to restrain collection.” 



“In praying a writ of certiorari the petitioner 
asserted that by reason of the provisions of Sec¬ 
tion 21 (d) it would be impossible to recover 
taxes collected, even though the act were uncon¬ 
stitutional since the section forbids recovery ex¬ 
cept upon a showing of facts not susceptible of 
proof. This court granted the writ and re¬ 
strained the collection of the tax upon condition 
that the petitioner should pay the amount of the 
accruing taxes to a depository, to the joint credit 
of petitioner and respondent, such funds to be 
withdrawn only upon further order of the 
Court.” 

“We thus see that the Supreme Court of the United 
States itself ignored the provisions of Section 3224 of 
the revised Statutes and actually granted a prelimi¬ 
nary injunction before hearing upon the merits upon 
the combined allegation of unconstitutionality of the 
statute, and the lack of an adequate remedy at law. 
The very case with which we are confronted except 
that the Supreme Court went much further than we 
have ever asked the Court to do as we have not asked 
for a preliminary injunction pending a hearing on 
the merits.” 

Mr. Justice Roberts, also said: 

“The cause was advanced for hearing and has 
been fully argued on the questions of constitu- 
tutionality of the exaction of the inadequacy of 
the remedy for recovery of taxes paid. 

The changes made by the amandatory act of 
August 24, 1935, do not cure the infirmities of 
the original act which were the basis of decision 
in United States vs. Butler (not yet officially re¬ 
ported), Law Ed. Advance opinions, 1935-1936, 
page 287. The exaction still lacks the quality of 
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a true tax. It remains a means for effectuating 
the regulation of agricultural production, i mat¬ 
ter not within the powers of Congress.” 

| 

i 

The tax here in question is equally not within the 
powers of Congress as a local legislature to irripose. 
A Tax on intangible property belonging to a non¬ 
resident which is not within the District of Columbia, 
and never has been therein, and is not actually! used 
in any transactions which it has ever had in thd Dis¬ 
trict of Columbia, all of which transactions are piurely 
interstate commerce. The action here complained of 
was taken under a construction of the statute \yhich 
this Court, and the Supreme Court of the Ujnited 
States, in the Heald case, supra, have both held has 
no support in the act so far as it applies to intangibles 
of non-residents not within the jurisdiction of the 
Court. 

Justice Roberts continues: 

| 

‘‘We have no occasion to discuss or decide 
whether Section 21 (d) affords an adequate 
remedy at law. As yet the petitioner has not 
paid the taxes to the respondent, and in viqw of 
the decision in the Butler case, hereafter | can¬ 
not be required so to do. If the respondent 
should now attempt to collect the tax by! dis¬ 
traint he would be a trespasser.” 


This is exactly the position that we assert, and 


pur¬ 


suant to this conclusion the Court ordered the decree 


of the District Court to be vacated, and an ordef was 
entered directing the repayment of the funds to the 
petitioner, pendente lite, and the cause remanded to 


the District Court for the Entry of a decree enjoin¬ 
ing the collection of the assailed exaction. 









The principal of this case applies to the case at 
bar and must require the reversal of the judgment of 
the Court below. 

White, C. J. in Dodge vs. Osborne, recognizes that 
Section 3224 can not deprive the Court of Jurisdic¬ 
tion if the case was brought within any of the recog¬ 
nized grounds of equity jurisdiction, saying on p. 122. 

“But it is contended that this doctrine has no ap¬ 
plication to a case where, wholly independent of 
any claim, of the unconstitutionality of the tax 
sought to be enjoined, additional equities suf¬ 
ficient to sustain jurisdiction are alleged, and 
this, it is asserted, being such case, falls within 
the exception to the general rule. But conced¬ 
ing for arguments’ sake, only the legal premise 
upon which the contention rests we think the 
conclusion that this case falls within such ex¬ 
ception is wholly without merit, since, after an 
examination of the complaint we are of the opin¬ 
ion that no ground for equitable jurisdiction is 
alleged” 

It is plain, as has heretofore been pointed out, that 
the federal statutes in pari materia with section 3224, 
under the internal revenue law have no application 
to the state of affairs shown to exist in this case. See 
U. S. Code Title, 26, Sections 149 to 157, inclusive. 

But will say the defendant that the contrary was 
held in Bergdorf vs. District of Columbia , 7 App. 
D. C. 405, 416, above quoted: 

The learned counsel over looked the fact that ex¬ 
actly the contrary was held by this court in the sub¬ 
sequent case of Craighill v. Ran Reswick, 8 App. 
D. C. 185, where an injunction was awarded against 
an assessment for special benefits, the Court at page 
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206, after referring to Sections 3224 Revised Sta¬ 
tutes, said: 

“We think, however, that this is a proper case 
for the cognizance of a court of equity” 

i 

And continues to give the reasons therefor as fqllows: 

“This section * * * is found in the revision 
among the provisions for the collection of in¬ 
ternal revenue of the United States, where spe¬ 
cial provision is made for the recovery of 
taxes wrongfully levied. This would seem to in¬ 
dicate that it was not intended to apply to cases 
of special assessments, like that now before us, 
where it is not a question of the revenues of the 
United States but to the matter of the ordinary 
taxes raised and intended for the support of the 
Government. * * * The statute seems to be no 
more than was already the doctrine of equity, 
since the decision of Moores vs. Smedley 6 Johns 
Chancery 28. But it is well settled that where 
there are such special circumstances, equity will 
intervene, and the statute cited is no bar to the in¬ 
tervention”. Citing Dows v. Chicago, 11. Wall 
108, and U. S. Railway Company vs. Cheyenne, 
113 U. S. 516, 525, where interalia Mr. Justice 
Bradley said: Tt cannot be denied that bills in 
equity to restrain the collection of taxes illegally 
imposed have frequently been sustained, * * *. 
It often happens, however, that the case issuch 
that the person illegally taxed would suffer ir¬ 
remediable damage or be subject to vexatious 
litigation if he was compelled to resort to his 
legal remedy alone. For example if the legal 
remedy consisted only of an action to recover 
back money after it had been collected by dis¬ 
tress and sale of the taxpayer's land, the loss of 
his freehold by means of a tax would be ah in- 
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jury hard to be remedied. Prevention and 
remedy are equally within the domain of re¬ 
medial processes of equity”. 

“The right of citizens to have recourse to courts 
of equity ought not to be construed to be taken 
♦away by indirection, where the protection of 
those courts is the most needed.” 

“We have virtually so held in the cases of D. C . 
v. Prospect Hill Cemetery, et als. 5 App. D. C. 
407, where one of the consolidated suits was a 
bill in equity to restrain the enforcement of an 
unconstitutional and invalid statute * * * Shoe¬ 
maker vs. V. S. 147 U. S. 282, necessarily affirms 
the same doctrine”. Craig hill v. Van Reswick, 
8 App. D. C. 185, 212. 

In Buchanan vs. McFarland , 31 App. D. C. 6, this 

Court said: 

“Notwithstanding the rule laid down in Dows 
v. Chicago, and Hannewinkle v. Georgetown, 
supra, it was admitted in those cases that the rule 
would not govern where there were in addition 
special circumstances bringing in the cases un¬ 
der some recognized head of equity jurisdiction, 
such as that enforcement of the tax would lead 
to a multiplicity of suits or produce irreparable 
injury, or where the property is real estate throw 
a cloud on the title. It often happens, however, 
that the case is such that the person illegally 
taxed would suffer irremediable damage or be 
subject to vexatious litigation if he were com¬ 
pelled to resort to his legal remedy alone”. 

See R. R. C. Bridge Co. vs. District of Col. 1. 

Mackey 217, Supra. 
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4. THE DEFENDENT BY SEEKING AND OBTAIN¬ 
ING DISCOVERY ON THE MERITS CURED ANY 
POSSIBLE DEFECT OF JURISDICTION 

It is confidently submitted that the defendaht by 
seeking discovery of the plaintiff under the provis¬ 
ions of Equity Rule 3, have waived any right tio ob¬ 
ject to and have cured any possible defect in the 
jurisdiction of the Court. 

0. C. Mining Company vs. Abbott, 167 Fed. ^>81; 

Edgett v. Palmer, 225 Mass. 377; 114 N. E. 683 ; 

Christfield v. Murdock, 127 N. Y. 315; 27 |N. E. 
106; | 

Ross v. McCaldin, 107 N. Y. 381; 

! 

Russell vs. Clark, 7 Cranch 69; 

Hepburn v. Dunlop, 1 Wheat 197; ! 

Haynes vs. Dumont, 130 U. S. 354; 32 L. Ed. 934, 
945. j 

“It is true that if certain facts essential ito the 
merits of a claim purely legal be exclusively 
within the knowledge of the party against whom 
the claim is asserted he may be required in a 
court of chancery to disclose those facts, and the 
court being thus rightly in possession pf the 
cause will proceed to determine the wkole mat¬ 
ter in controversy” Chief Justice Marshall in 
Russell v. Clark , 7 Cranch 69, 89, 3 L. Ed. 371, 
379. j 

i 

It is apparent here that under the guise of aj better 
statement of the nature of the claim or defense the 
defendants sought and obtained an order (Rpc. pp. 
10-11), requiring the plaintiff to disclose to the de¬ 
fendant a large mass of detailed information which 


41 





it considered essential to its defense on the merits, but 
which had no bearing whatever on the question of 
jurisdiction. Having thus appealed to and secured 
the intervention of the court on that ground, and hav¬ 
ing obtained the discovery sought it can not now 
claim that the court was without jurisdiction. 

It is evident that equity rule 3 is merely a substi¬ 
tute and short cut for the old cross bill, by which a 
defendant could seek discovery from the plaintiff as 
to matters deemed essential to his defense on the 
merits. That was the purpose of this particular mo¬ 
tion is shown by the fact that specific interrogatories 
were submitted and required to be answered by the 
court. See Story’s Equity Pleading. Secs. 389 and 
390, as follows: 

“Sec. 389. iAnd first of Cross Bills. A Cross 
Bill ex vi terminorum, implies a Bill brought 
by a defendant in a suit against the plaintiff 
in the same suit, or against other defendants in 
the same suit, or against both, touching the mat¬ 
ters in question in the original bill. A bill of 
this kind is usually brought, either (1) to obtain 
a necessary discovery of facts in aid of the de¬ 
fense to the original bill. 

Sec. 390. * * * Jt has been well remarked that, 
in the transactions of human life, it frequently 
happens, that the leading facts of the case are 
known only to the acting parties; and it is, there¬ 
fore of essential service to the cause of truth and 
justice, that the defendant in a suit should be 
enabled to interrogate the plaintiff on his oath, 
as to the subject matter in dispute between them. 
The Cross Bill, therefore gives a perfect reci¬ 
procity of proof to each party, derivable from 
the answers of each other. * * * The importance 





of a Cross Bill, for the purpose of discovery, 
may be illustrated by a familiar example. It is 
a general rule, that if a defendant wants a |dis- 
covery of any deed in the hands of the plaihtiff 
he must file a cross bill for the purpose, although 
the plaintiff should state in his Bill, that| the 
deed is in his custody and ready to be produced 
as the Court shall direct. Now, that very deed 
may furnish the main grounds of establishing 
the defence to the original bill.” 

| 

NO OBJECTION TO THE JURISDICTION 
HAVING BEEN TAKEN BEFORE SEEKING 
THIS DISCOVERY ANY DEFECT IF IT EX¬ 
ISTED WAS THEREBY WAIVED. 

“The rule as stated in Daniel’s Chancery Prac¬ 
tice Vol. 1, page 555, 4th American Editibn, is 
that if the objection of want of jurisdiction in 
equity is not taken in proper time, namely, be¬ 
fore the defendant enters into his defence at 
large, the court, having the general jurisdiction, 
will exercise it; and in a note on page 550, many 
cases are cited to establish that ‘If a defendant in 
a suit in equity answers and submits to the juris¬ 
diction of the court, it is too late for him to ob¬ 
ject that the plaintiff has a plain and adequate 
remedy at law. This objection should be taken 
at the earliest opportunity. • The above rule 
must be taken with the qualification that it is 
competent for the court to grant the relief 
sought, and that it has jurisdiction of the siibject 
matter’. 

“In Wylie v. Coxe, 56 U. S. 15. How. 415,! 14 L. 
Ed. 753, 755, it is said: ‘The want of jurisdic¬ 
tion, if relied on by the defendants, sfiould 
have been alleged by plea or answer. It |is too 
late to raise such an objection on the hearing in 
the appellate court, unless the want of juifisdic- 
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tion is apparent on the face of the bill. * * * The 
doctrine of these and similar cases is that the 
court, for its own protection, may prevent mat¬ 
ters purely cognizable at law from being drawn 
into chancery, for its own protection, but it by 
no means follows, where the subject matter be¬ 
longs to the class over which a court of equity 
has jurisdiction, and the objection that the com¬ 
plainant has an adequate remedy at law is not 
made until the hearing in the appellate tribunal, 
that the latter can exercise no discretion in the 
disposition of such objection’. Reynes vs. Dm- 

mont, 130 U. S. 354, 395; 32 L. Ed. 935, 945.” 

It can not be contended that the motion to dis¬ 
miss, was made at the earliest time practicable. Nor 
can it be contended that it was made before the de¬ 
fendant entered on its general defense, nor, we sub¬ 
mit, can it be contended that under the equity rule 
a defendant can call upon a plaintiff to make discov¬ 
ery of matters, having no relation at all to the ques¬ 
tion of jurisdiction, and then having obtained the de¬ 
sired discovery through the exercise of the equitable 
jurisdiction of the court to enforce it, and the dis¬ 
covery not being what he desired, that he can there¬ 
after object to the jurisdiction of the court, not only 
to do the very thing that it invoked the jurisdiction of 
the court for, but deny the plaintiff any relief in a 
matter over which the court of equity has general 
jurisdiction. 

5. THE BELL SHOULD NOT HAVE BEEN 

DISMISSED 

Finally it is submitted, that the court below erred 
in dismissing this bill even if it showed a case reliev- 
able at law. Law Rule 63. 


TRANSFER OF CAUSES FROM LAW TO 
EQUITY OR VICE VERSA. i 


In any case where it shall appear that an ac¬ 
tion at law should have been brought in equity, 
or vice versa, the judge presiding shall oijder 
such case to be transferred accordingly; where¬ 
upon, such amendments shall be made in the 
pleadings as may be necessary to make them con¬ 
form to the proper practice; and all testimony 
taken in the cause before such transfer, if pre¬ 
served, shall stand as testimony in the capse. 
(Section 1535 b of the code, Act of April 19, 
1920, supra). 


At least the Court should have taken jurisdiction 
and granted a restraining order on condition that 
pendente lite the plaintiff paid into court the dis¬ 
puted tax as was done by the Supreme Court in j the 
processing tax cases, Rickert Rice Mills vs. Fontejiat, 
Supra, but in as much as no preliminary injunction 
was prayed, such payment could not be considered as 
a condition precedent to jurisdiction. 

The decree appealed from should be reversed pnd 
the cause remanded for further proceeding upder 
the bill and that is prayed. 


Respectfully submitted, 


John S. Barbour, 
Attorney for Appellant 
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APPENDIX 


Copy of motion to call up and dispose of motions 
to dismiss omitted from the record but stipulated to 
be considered as a part thereof, as stated on page 13 
hereof. 


IN THE 

SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 


Maryland and Virginia Milk Pro-' 
ducers’ Association, 


i 


v. 


Plaintiff 


In Equity 
No. 58,222. 


Melvin C. Hazen, and others, 

Defendants .; 


MOTION TO CALL UP AND DISPOSE OF MOTION 
TO DISMISS CONTAINED IN ANSWER 

Come now the defendants, by counsel, and move 
the Court to call up and dispose of the motion to dis¬ 
miss the bill of complaint contained in the defend¬ 
ants’ answer to the bill. 


E. Barrett Prettyman, 
Corporation Counsel, D. C. 
Chester H. Gray, 

Assistant Corporation Coun¬ 
sel, D, C. 

Attorneys for defendants, 
District Building. 

Which motion was accompanied by the following 
memorandum: 
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“The answer of the several defendants in the dbove 
entitled cause contains a motion to dismiss the bill of 
complaint, based on jurisdiction grounds. It is 
therefore respectfully submitted that the motibn to 


dismiss should be disposed of in advance of 
hearing. 

Equity Rule 28. 


final 


E. Barrett Prettyman, 
Corporation Counsel, t). C. 
Chester H. Gray, 

Assistant Corporation Coun¬ 
sel, D. C. 

Attorneys for Defendants, 
District Building. 


Service acknowledged this 25th day of April, 1935. 

John S. Barbour, 

Attorney for Plaintiff 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6614 | 

Maryland and Virginia Milk Producers 7 Asso¬ 
ciation, Inc., appellant || 

v. 

' 

Melvin C. Hazen, and Others, Commissioners of 
the District of Columbia, et al., appellees 


APPELLEES’ BRIEF 

This is a suit to enjoin the assessment and Col¬ 
lection of taxes levied on the intangible personal 
property of plaintiff:*. 

The assessment was made under the provisions 
of the Act approved July 1, 1902, as amended (32 
Stat. 618, Sec. 6; Title 20, Part V, Sec. 754, p. 2 d 1, 
D. C. Code, 1929), which provides: j 

The moneys and credits, including moneys 
loaned and invested, bonds and shares jof 
stock (except the stock of banks and other 
corporations within the District of Columbia 
the taxation of which banks and corpora¬ 
tions is herein provided for) of any person, 
firm, association, or corporation resident or 
engaged in business within said District shall 
be scheduled and appraised in the manlier 
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provided by section 753 of this title for list¬ 
ing and appraisal of tangible personal prop¬ 
erty and assessed at their fair cash value, 
and as taxes on said monevs and credits there 
shall be paid to the tax collector of said Dis¬ 
trict not less than five-tenths of 1 per centum 
of the value thereof; * * *. [Italics 

supplied.] 

The plaintiff is a non-resident corporation, with¬ 
out capital stock, incorporated under the Coopera¬ 
tive Association Law of Maryland. The member¬ 
ship of the plaintiff is composed of some 1,200 
dairy farmers, none of whom are residents of the 
District of Columbia. The plaintiff has a resident 
agent for the service of process only in Hyattsville, 
Md., but its principal business office, where most of 
its Directors’ meetings are held, and its principal 
accounts and records are kept, is located at No. 
1726 Eye Street NW., in the District of Columbia. 

By the terms of Article XIY of the By-Laws of 
Plaintiff attached as an exhibit to its amended peti¬ 
tion (Following R. p. 24) all members of the plain¬ 
tiff Association are required to “sign the standard 
marketing agreements (copy of which is made a 
part of the original bill of complaint R. 3*) current 
at the time of their entrance as members herein, 
covering the milk produced or acquired by or for 
them * * The purpose of the Association 

is stated in its petition (Paragraph 4) as follows: 

4. The purpose of the Association is to 
market all the milk produced by all its mem- 
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bers from day to day on the best obtainable 
terms and distribute the net proceeds among 
its members in proportion to the quantity 
and quality produced, less only the adtual 
cost of operating the Association. 

In pursuance of its avowed purpose, and acting 

for and on behalf of its members who have con- 

! 

tracted with it under the “standard marketing 
agreements” referred to in the By-Laws, the plain¬ 
tiff has, during the years 1926 to and including the 
year 1934, the last year involved in this case, sold 
or disposed of within the District of Columbia f jrom 
76 to 88 per cent, of the milk produced by its con¬ 
tracting members. The plaintiff in its bill of com¬ 
plaint (R. 3) avers that | 

Payments for all such consignments are 
made directly to the producers by the con¬ 
signees for the gross proceeds, less a charge 
fixed from time to time by the Association, 
based on total gallonage and estimated t6 be 
sufficient to pay the actual operating : ex¬ 
penses of the Association, and to create and 
maintain a reserve fund hereinafter referred 
to as the revolving fund, and which, in fact, 
is a deposit with the Association of fundsj be¬ 
longing to its various members, and is j re¬ 
turned to its several members in cycles of six 
years from the year in which such retentions 
are made. 

It is further averred in Paragraph 12 of the peti¬ 
tion that the so-called “revolving fund” on July 1, 
1933, amounted to some $400,000, which was in- 
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vested in bonds and other intangible securities, 
which were kept in safe deposit boxes in Virginia. 
In Paragraph 9 (d) of the amended bill of com¬ 
plaint it is ayerred that plaintiff “guarantees a 
continuous market for all milk produced by its 
members and guarantees payment therefor by the 
purchasers” and that the plaintiff “guarantees 
payment for all milk sold”, among other services 
performed by plaintiff for its several members. 
The “revolving fund” of plaintiff, the subject of the 
tax here in question, was accumulated by plaintiff 
from the excess of charges made by it for the sale of 
the milk produced by its members over operating 
expenses, and the proportion of said “revolving 
fund” derived from business done in the District 
of Columbia is, except for the years 1927 and 1928, 
slightly in excess of the proportion that the milk 
sold by the plaintiff in the District of Columbia 
bears to the total volume of milk sold by plaintiff. 

To the bill of complaint defendants filed an an¬ 
swer, incorporated in which, under the Rules of the 
Supreme Court of the District of Columbia, was a 
motion to dismiss. In accordance with the Rules of 
the Supreme Court of the District of Columbia, 
defendants filed a motion to call up and dispose of 
the motion to dismiss the bill of complaint con¬ 
tained in the answer, to which no objection was 
made by plaintiff. The motion to dismiss was duly 
called up for hearing and, after argument of coun¬ 
sel, was granted by the Court, which thereupon dis- 
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missed the bill. From the order of the Court, dis¬ 
missing the bill, plaintiff has taken this appeal!. 

The motion to dismiss the bill of complaint! was 
based on two grounds, which are the only questions 
presented bv this appeal. Those grounds arb: 

I 

1st. Plaintiff has an adequate and Com¬ 
plete remedy at law by paying the taxi and 
bringing suit at law to recover same. 

2nd. Suits for the purpose of restraining 
the assessment and collection of taxes; are 
prohibited by Sec. 3224 of the Revised Stat¬ 
utes of the United States. ! 


Plaintiff has an adequate and complete remedy at law 
by paying the tax and bringing suit at law to recover 
same 

i 

This Court has repeatedly held that one who con¬ 
tests the validity of a tax has an adequate and cpm- 
plete remedy at law by paying the tax under com¬ 
pulsion and bringing suit to recover the same. j 
In the case of District of Columbia v. Chapman, 
25 App. D. C. 95, plaintiff, a wood and coal dealer, 

I 

was required to pay an occupation tax assessed 
under the provisions of Sec. 7 of the Act approyed 
July 1, 1902. The plaintiff refused to pay the tax 
on the ground that he had already paid the tax 
upon his personal property, consisting of his stbck 
in trade, horses, wagons, etc. An information was 
filed in the Police Court charging plaintiff with 
doing business without license, and the plaintiff y^as 
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arrested and brought into Police Court. In order 
to avoid the publicity and notoriety of a trial, plain¬ 
tiff paid the license fee of $25 under protest and 
then demanded the return of said fee, which was 
refused. Plaintiff then brought suit against the 
District of Columbia, judgment was entered for 
plaintiff, and from that judgment the District ap¬ 
pealed. In its opinion this Court held that plain¬ 
tiff was not subject to the tax in question. In its 
opinion the Court said: 

The next question is whether the payment 
of the money was made under such circum- 
stances as warrant an action for its recov¬ 
ery. We think that it was. It is well settled 
that a payment of a tax in order to prevent 
the seizure of one’s property or the arrest 
and detention of one’s person is compulsory. 
2 Cooley Taxn. 3d ed. p. 1505; 2 Dill., Mun. 
Corp. 4th ed. Secs. 940, 942. 

We do not think that the payment made to 
prevent prosecution after his arrest can be 
regarded as a voluntary one because he 
might have contested the validity of the tax 
in that proceeding. The conviction of the 
offense would ordinarilv be attended with 
some mortification, and the penalty, aside 
from the cost of prosecution, might be far 
in excess of the amount of the tax. More¬ 
over, there is no absolute right of appeal 
from the police court, the grant of a writ 
of error being a matter within the discre¬ 
tion of the justices of this court. 
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To escape those risks the plaintiff | was 
clearly justified in paying the tax under pro¬ 
test, in order that he might test the right to 
exact it in a court of civil jurisdiction. | 

In the case of District of Columbia v. Glask , 27 
App. D. C. 576, plaintiff, the Perpetual Buililing 
Association, acting by its president and treasurer, 
brought suit to recover a sum of money which it 
claimed was an overpayment of taxes exacted by 
the District of Columbia, and which sum it had 
paid under protest, with reservation of all its rights 
and remedies, claiming that it made the payment 
under duress. The defendant, District of Coltam- 
bia, demurred to the declaration. The court over¬ 
ruled the demurrer and entered judgment fori the 
plaintiff, and from that judgment the District ap¬ 
pealed. In its opinion affirming the judgment of 
the trial court, this Court held: 

“A payment made to relieve the person 
from arrest or the goods from seizure is a 
payment on compulsion; and so is the pay¬ 
ment to prevent a seizure when it is threat¬ 
ened. So with still greater reason is | the 
payment which the officer secures by making 
sale of goods seized. But it is not nebes- 
sary for the taxpayer to w T ait for his gc|ods 
to be sold, or even to be seized. If the offi¬ 
cer calls upon the person taxed, and I de¬ 
mands a sum of money under a warrant! di¬ 
recting him to enforce it, the party of wliom 
he demands it may fairly assume that, if he 
seeks to act under the warrant at all, he will 
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make it effectual. The demand itself is 
equivalent to a service of the writ on the 
person’.” 2 Cooley Taxn., 3d ed., 1505. And 
Judge Dillon says: 4 ‘The payment by the 
plaintiff must have been made upon compul¬ 
sion, as, for example, to prevent the imme¬ 
diate seizure of his goods or the arrest of the 
person, and not voluntary” 2 Dill. Mun. 
Corp., 4th ed., sec. 940. “Money paid by a 
person to prevent an illegal seizure of his 
person or property by an officer claiming au¬ 
thority to seize the same * * * ma y be 

recovered back lx ax actiox for money had 
axd received, on the ground that the pay¬ 
ment was compulsory or by duress or extor¬ 
tion.” Id., sec. 942. These authorities 
were approved by this court, and it was held 
in District of Columbia v. Chapman, 25 App. 
D. C. 98, that a payment of money made 
under circumstances like those under which 
the payment in this case was made entitled 
the plaintiff in such ease to maintain an ac¬ 
tion like this for its recovery . The learned 
court below committed no error in this 
respect. 

The same ruling was made by this Court in the 
later case of Mark v. District of Columbia, 35 App. 
D. C. 574, wherein it vras held: 

Without intending to intimate that the 
assessment in this case is unequal, oppres¬ 
sive, and amounts to the taking of property 
without due process of law, we may assume, 
for the sake of the argument, that it is so. 


If, then, the property of the petitioner Shall 
be seized or sold for the collection of the! tax, 
or he be compelled to pay the tax, he will 
have an ample remedy for redress. See Dis¬ 
trict of Columbia v. Chapman, 25 App. D. C. 
95-98; District of Columbia v. Glass, 27 App. 
D. C. 576-580. | 

This Court again reviewed this question iii the 
case of United States Trust Company v. District of 
Columbia, 48 App. D. C. 611, where the receiver of 
an insolvent bank brought a bill in equity to re¬ 
strain the District of Columbia from proceeding 
to enforce the collection of certain taxes claimed to 

i 

be due the District. In that case this Court heljd: 

Without stopping to consider the Aver¬ 
ments of the bill as affecting the legality of 
the tax, we think the case can be disposed of 
upon the question of jurisdiction. It is a 
general rule that equity jurisdiction can¬ 
not be invoked to restrain the collection of a 
tax, the remedy of the taxpayer being tq pay 
the tax under protest and sue at law to re¬ 
cover the amount so paid. The rule is con¬ 
cisely stated in Dotes v. Chicago, 11 Wall. 
108, 110, 20 L. ed. 65, 66, as follows: “jit is 
upon taxation that the several States chiefly 
relv to obtain the means to carrv on their 
respective governments, and it is of thA ut¬ 
most importance to all of them that the 
modes adopted to enforce the taxes levied 
should be interfered with as little as possible. 
Any delay in the proceedings of the officers, 
upon whom the duty is devolved of collect- 
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ing the taxes, may derange the operations of 
government, and thereby cause serious detri¬ 
ment to the public. No court of equity will, 
therefore, allow its injunction to issue to re¬ 
strain their action, except where it may be 
necessary to protect the rights of the citizen 
whose property is taxed, and he has no ade¬ 
quate remedy by the ordinary processes of 
the law. It must appear that the enforce¬ 
ment of the tax would lead to a multiplicity 
of suits, or produce irreparable injury, or 
where the property is real estate, throw a 
cloud upon the title of the complainant, be¬ 
fore the aid of a court of equity can be in¬ 
voked. In the cases where equity has inter¬ 
fered, in the absence of these circumstances, 
it will be found, upon examination, that the 
question of jurisdiction was not raised, or 
was waived.’ 7 

In the present case, there is no averment 
which would even intimate that equity 
should be invoked to either avoid a multiplic¬ 
ity of suits or to prevent a cloud upon the 
title to real estate. There is no averment 
upon which irreparable damage can be in¬ 
ferred. The affairs of plaintiff corporation 
are now in the hands of a receiver in process 
of settlement, and no reason is apparent why 
the tax should not be paid in the orderly way 
and action brought by the receiver, if so 
advised, to recover. The mere existence of 
a receiver presents no exceptional feature. 

It will be noted that all of the foregoing cases 
proceed upon the theory that the payment of taxes 
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. I 

which is sought to be recovered be made under 
duress or compulsion—involuntarily. As a grobnd 
for equitable relief in this case plaintiff, in its bill, 
averred (R. 6). | 

20. Plaintiff is advised, believes and 

charges that it is the purpose of all of the 

defendants to enforce from plaintiff the 
payment of taxes on its revolving fijind 
aforesaid and unless restrained they will do 
so, and either deprive the plaintiff and its 
members of its and their property withbut 
due process of law’, or greatly and irretriev¬ 
ably injure it in its good name, fame and 
credit, and in its and their property, in tHeir 
illegal and unlawful attempts to enforce 
such collection and thereby inflict on it 
irreparable damage and injury. 

In its amended bill, plaintiff amplified this claim 
of irreparable injury, as follows (R. 42). 

The irreparable damage aforesaid consists 
in this: That the only property in the dis¬ 
trict of Columbia owned by the plaintiff or 
w’hich can be subjected to the paymentj of 
said taxes so illegally and wrongfully as¬ 
sessed against it, is its tangible personal 
property above mentioned, consisting of jits 
office furniture, fixtures, supplies, records, 
papers and books of account, etc., held in its 
office at 1731 Eye Street, Northwest, in the 
City of Washington, assessed at and of ihe 
value of $1,750.00 as aforesaid, and which, 
while of great value and indispensable to the 
plaintiff, is of little intrinsic value to aiiy- 
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one else and would, if sold for taxes, be 
sacrificed and bring a sum wholly insufficient 
to pay said taxes, and the only other source 
of means with which to meet said taxes 
would be by means of the voluntary sale of 
the securities in which said revolving fund 
is invested, all of which is beyond the limits 
of the District * * * and even if sold 

could only be sold now at great sacri¬ 
fice * * *. 

It would seem to follow that any payment of 
taxes made by the plaintiff under such circum¬ 
stances would be unquestionably made under duress 
and compulsion, so that the plaintiff could bring 
an action at law for the recovery of such taxes. 
But in order that there may be no question as to 
whether or not any such payment made by plain¬ 
tiff can be made without regard to the obstacle of 
voluntary payment, the appellees hereby tender 
their entire willingness to make formal demand 
and threat of distraint upon the plaintiff, so that 
plaintiff may preserve its unquestioned right to 
bring such an action. 

In his brief, counsel for plaintiff contends that 
the plaintiff has no adequate remedy at law, because 
“the only statutory remedy afforded the plaintiff 
is under the provisions of Sections 103, 104, and 
105, Title 20 of the Code of the District of Columbia 
* * Plaintiff’s reliance upon the provisions 

of this statute, as its only legal remedy, neces¬ 
sarily ignores the existence of the remedy which 
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this Court has repeatedly referred to, namely, an 
action at law for money had and received, of which 
remedy plaintiff can immediately avail itself by 
paying the tax in question under protest and suing 
at law for its recovery. This remedy, further, 
meets all the requirements of the cases cited iiji the 
brief of appellant. It is “clear, complete apd as 
practical and efficient to the ends of justice and its 
prompt administration as the remedy in equity.” 

In the brief of appellant several referenced are 
made to the irreparable injury which would jflow 
to plaintiff if the defendants in fact levied itpon 
the furniture, fixtures, accounts and records of 
plaintiff. It is not clear why the furniture ancj. fix- 
tures, etc., of plaintiff should be singled out for the 

i 

attention of the tax collector. Attention is inyited 
to the averment of the bill (R. 4) that at the jtime 
plaintiff filed its personal tax return for the fiscal 
vear 1934, “such a return was made of Such 
tangible property to the value of $1,750, and in¬ 
tangible property to the value of $22,822, the letter 
sum representing cash then on deposit in a District 
of Columbia bank, and mortgages on property in 
Washington.” Plaintiff further averred (R. 4) 
that i 

* * * in this manner the Association, on 

Julv 1,1933 had under its control bonds And 
other intangible securities constituting Such 
revolving fund to the approximate value of 
$400,000, and owned in the District; of 
Columbia tangible personal property to the 
amount of $1,750. 
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It is believed that no citation of authorities is 
necessary to demonstrate that payment by one in 
possession of intangible property of the value of 
$422,822 cannot be injured irreparably by pay¬ 
ment of taxes in the sum of $1,385.89, even if such 
taxes, in a proper case, should be held to have been 
improperly or illegally assessed. 

In the case of Cruicksliank v. Bidwell, 176 U. S. 
74, 82, the Supreme Court of the United States dis¬ 
cussed the matter of irreparable injury, as follows: 

The sple ground of equity jurisdiction put 
forward is the inadequacy of remedy at law 
in that the injury threatened is not suscepti¬ 
ble of complete compensation in damages. 
The mere assertion that the apprehended 
acts will inflict irreparable injury is not 
enough. Facts must be alleged from which 
the court can reasonably infer that such 
would be the result, and in this particular we 
think the bill fatally defective. 

The matter in dispute was averred to be 
“the value of the said teas, and the right to 
import teas.” 

Confessedly, the value of these teas w^as 
known, and their destruction capable of be¬ 
ing compensated by recovery at law. 

In this case, if the furniture and fixtures of plain- 

* 

tiff should be seized and sold, the value of those ar¬ 
ticles is knowm or can be ascertained, and the loss of 
said fixtures and furniture can be fully compen¬ 
sated by recovery at law. 
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Suits for the purpose of restraining the assessment and 
collection of taxes are prohibited by Sec. 3224 of the 
Revised Statutes of the United States 

By Section 3224, Revised Statutes, it is provided r 
No suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court. 

In the case of Burgdorf v. District of Columbia, 
7 App. D. C. 405, 416, the Court, in affirming the 

i 

action of the lower court in dismissing a bill to en¬ 
join the Commissioners of the District of Columbia 
from proceeding to collect taxes due the District, 
held that Section 3224 is applicable to taxes due the 
District of Columbia. In its opinion this Cokirt 
held: 

* * * The government of this District 
is largely dependent upon the taxes allowed 
to be assessed for its ability to discharge its 
manifold municipal functions with punctu¬ 
ality; and it is of the utmost importance,, 
both to the municipal government and to the 
Federal government, under the peculiar 
system that prevails here, that the m^)de 
adopted for the speedy collection of the taxes 
assessed should be delayed or interrupted by 
the interference of the courts as little as pos¬ 
sible. For, as said by the Supreme Court of 
the United States, any delay in the proceed¬ 
ings of the officers upon whom the duty is 
devolved of collecting the taxes, may damage 
the operations of government, and thereby 
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cause serious detriment to the public. Dows 
v. City of Chicago, 11 Wall. 108,110. Hence 
it was decided in the case just referred to, 
that a suit in equity will not lie to restrain 
the collection of a tax on the sole ground 
that the tax is illegal. But there must exist, 
and be made clearly to appear, additional 
special circumstances, bringing the case 
under some recognized head of equity juris¬ 
diction, such as irreparable injury, multi¬ 
plicity of suits, or cloud on the title of the 
complainant. These consequences must be 
made manifest to the court, and that they 
will ensue without the fault of the plaintiff. 
If he can avoid such consequences, the mere 
allegation of them will afford no ground for 
the interposition of a court of equity by in¬ 
junction. “If”, said the Supreme Court in 
the case just referred to, “the tax was illegal, 
the plaintiff protesting against its enforce¬ 
ment might have had his action, after it 
w’as paid, against the officer or the city to 
recover back the money, or he might have 
prosecuted either for his damages. No irre¬ 
parable injury would have followed to him 
from its collection. Nor would he have been 
compelled to resort to a multiplicity of suits 
to determine his rights. His entire claim 
might have been embraced in a single ac¬ 
tion.” ^1 Wall. 112. And so here, the plain¬ 
tiff by paying the penalties and costs under 
protest, if they were really illegal, could 
have had ample remedy at law in a single 
action. [Italics supplied.] 
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The same principle was clearly enunci¬ 
ated by the Supreme Court in the cade of 
Hannewinkle v. Georgetown, 15 Wall. 547, a 
case taken up from the Supreme Couft of 
this District. And in the leading case of the 
State Railroad Tax Cases , 92 U. S. 575-6, 
where the whole subject is elaborately jcon- 
sidered by the late Mr. Justice Miller, as 
the organ of the court, the principle 'just 
stated is reaffirmed with emphasis, and lit is 
there laid down that it is essential that every 
case brought in a court of equity to restrain 
the collection of taxes, shall be shown to be 
within some of the recognized rules of equity 
jurisdiction, and that neither illegality, or 
irregularity in the proceedings, nor error or 
excess in the valuation, nor the hardship or 
injustice of the law, provided it be constitu¬ 
tional, nor any grievance which can be reme¬ 
died by a suit at law, either before or after 
the payment of the tax, will authorize an 
injunction against its collection. 

This strict rule, as declared by the court, 
is founded on the principle that the levy of 
taxes is a legislative and not a judicial func¬ 
tion, and the court can neither make nor cause 
to be made a new assessment if the one com¬ 
plained of be erroneous, and also in the ne¬ 
cessity that the taxes without which the Gov¬ 
ernment could not exist, should be regularly 
and promptly paid into its treasury. Ahd it 
was further held that no injunction, prelim¬ 
inary or final, can be granted to stay collec¬ 
tion of taxes until it is shown that all the 


i 

! 
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taxes conceded to be due, or which the court 
can see ought to be paid, or which can be 
shown to be due by affidavit, have been paid 
or tendered without demanding a receipt in 
full. “We are satisfied'', says the court, 
“that an observance of this principle would 
prevent the larger part of the suits for re¬ 
straining the collection of taxes which now 
come into the courts. We lav it down with 
unanimity, as a rule to govern the courts of 
the United States in their action in such 
cases;” citing Cooley on Tax. 537, and sev¬ 
eral other authorities. And the court fur¬ 
ther proceeded to say: “That there might be 
no misunderstanding of the universality of 
this principle, it was expressly enacted in 
1867, that 4 no suit for the purpose of re¬ 
straining the assessment or collection of any 
tax shall be maintained in any court.’ Rev. 
Stats., sec. 3224. And though this was in¬ 
tended to apply alone to taxes levied by the 
United States, it shows the sense of Congress 
of the evils to be feared if courts of justice 
could, in any case, interfere with the process 
of collecting the taxes on which the Govern¬ 
ment depends for its continued existence. It 
is a wise policy. It is founded in the simple 
philosophy derived from the experience of 
ages, that the payment of taxes has to be 
enforced by summary and stringent means 
against a reluctant and often adverse senti¬ 
ment; and to do this successfully, other in¬ 
strumentalities and other modes of proce¬ 
dure are necessary than those which belong 





to courts of justice.” The provision ofj the 
Rev. Stat., sec. 3224, referred to, applies with 
full force to this case, where the tax is as¬ 
sessed by the authority of the Congress of 
the United States, and is required, whenj col¬ 
lected, to be paid into the Treasury of! the 
United States (act 1878, chap. 180, seel 4), 
and the application to have its collection re¬ 
strained is made to a court of the United 
States. 


In the case of Dodge v. Osborn, 240 U. S. 118, 
the Supreme Court of the United States held: I 

The question for decision therefore is 
whether the sections of the Revised Statutes 
referred to are controlling as to the ca^e in 
hand. The plain purpose and scope of| the 
sections are thus stated in Snyder v. Marks, 
109 U. S. 189, 193-194, a suit brought tc| en¬ 
join the collection of a revenue ta^d on 
tobacco: 

“The inhibition of Rev. Stat., Sec. 3224, 
applies to all assessments of taxes, made 
under color of their offices, by internal Reve¬ 
nue officers charged with general jurisdic¬ 
tion of the subject of assessing taxes against 
tobacco manufacturers. The remedy of a 
suit to recover back the tax after it is paid 
is provided by a statute, and a suit tq re¬ 
strain its collection is forbidden. The Rem¬ 
edy so given is exclusive, and no other 
remedy can be substituted for it * ^ * 
Cheatham v. United States, 92 U. S: 85, 88, 
and again in State Railroad Tax Cases, 92 
U. S. 575, 613, it was said by this court, that 








the system prescribed by the United States 
in regard to both customs duties and inter¬ 
nal revenue taxes, of stringent measures, not 
judicial, to collect them, with appeals to 
specified tribunals, and suits to recover back 
moneys illegally exacted was a system of cor¬ 
rective justice intended to be complete, and 
enacted under the right belonging to the 
Government to prescribe the conditions on 
which it would subject itself to the judg¬ 
ment of the courts in the collection of its 
revenues. In the exercise of that right, it 
declares by Sec. 3224, that its officers shall 
not be enjoined from collecting a tax claimed 
to have been unjustly assessed, when those 
officers, in the course of general jurisdiction 
over the subject-matter in question, have 
made the assignment (assessment) and 
claim that it is valid.” 

And this doctrine has been repeatedly ap¬ 
plied until it is no longer open to question 
that a suit may not be brought to enjoin the 
assessment or collection of a tax because of 
the alleged unconstitutionality of the statute 
imposing it. Shelton v. Platt, 139 U. S. 
591; Pittsburgh dec Ry . v. Board of Public 
Works, 172 U. S. 32; Pacific Whaling Co. v. 
United States, 187 U. S. 447, 451, 452. 

But it is contended that this doctrine has 
no application to a case where wholly in¬ 
dependent of any claim of the unconstitu¬ 
tionality of the tax sought to be enjoined* 
additional equities sufficient to sustain juris¬ 
diction are alleged, and this, it is asserted* 
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being such a case, falls within the exception 
to the general rule. But conceding foy ar¬ 
gument’s sake only the legal premise upon 
which the contention rests, we thinkj the 
conclusion that this case falls within such 
exception is wholly without merit, ^ince 
after an examination of the complaint we 
are of the opinion that no ground for equit¬ 
able jurisdiction is alleged. It is true! the 
complaint contains averments that uiiless 
the taxes are enjoined many suits by other 
persons will be brought for the recovery of 
the taxes paid by them, and also that by 
reason of Rev. Stat., Sec. 3187, making the 
tax a lien on plaintiffs’ property the assess¬ 
ment of the taxes would constitute a cloud 
on plaintiffs’ title. But these allegations 
are wholly inadequate under the hypothesis 
which we have assumed solely for the sake 
of the argument, to sustain jurisdiction, 
since it is apparent on their face they allege 
no ground for equitable relief independent 
of the mere complaint that the tax is illegal 
and unconstitutional and should not be en- 
forced—allegations which if recognized as 
a basis for equitable jurisdiction would take 
everv case where a tax was assailed because 
of its unconstitutionality out of the pro¬ 
visions of the statute and thus rendey it 
nugatory, while it is obvious that the statute 
plainly forbids the enjoining of a tax unless 
by some extraordinary and entirely excep¬ 
tional circumstances its provisions are not 
applicable. j 


i 

i 
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With regard to the alleged waiver by defendants 
of the jurisdictional defects of the bill, attention 
is again invited to the Rules of the Supreme Court 
of the District of Columbia. Equity Rule No. 28 
of that Court provides: 

Demurrers and nleas are abolished. 

«*• t 

Every defense in point of law arising upon 
the face of the bill, whether for misjoinder, 
nonjoinder, or insufficiency of fact to con¬ 
stitute a valid cause of action in equity, 
which might heretofore have been made by 
demurrer or plea, shall be made by motion to 
dismiss or in the answer; and every such 
point of law going to the whole or a material 
part of the cause or causes of action stated 
in the bill may be called up and disposed of 
before final hearing at the discretion of the 
court. Every defense heretofore present¬ 
able by plea in bar or abatement shall be 
made in the answer and may be separately 
heard and disposed of before the trial of the 
principal case in the discretion of the court. 
If the defendant move to dismiss the bill or 
any part thereof, the motion may be set down 
for hearing by either party upon five days’ 
notice, and, if it be denied, answer shall be 
filed within five days thereafter or a decree 
pro-confesso entered. [Italics supplied.] 

In this case, defendants followed the literal 
language of the rule. The motion to dismiss the 
bill of complaint was incorporated in the answer. 

The authorities cited by appellant in its brief are 
not in conflict with this procedure. In the case of 
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Reynes v. Dumont, 130 U. S. 354, 395, cited on jjage 
43 of appellant’s brief, a quotation is made from 
Daniel’s Chancery Practice, as follows: 

The rule as stated in Daniel’s Chancery 
Practice Vol. 1, page 555, 4th American Edi¬ 
tion, is that if the objection of want of juris¬ 
diction in equity is not taken in proper t^me, 
namely, before the defendant enters intoihis 
defense at large, the court, having the gen¬ 
eral jurisdiction, will exercise it; and in a 
note on page 550, many cases are cited to es¬ 
tablish that “If a defendant in a suilj in 
equity answers and submits to the jurisdic¬ 
tion of the court, it is too late for him to ob¬ 
ject that the plaintiff has a plain and Ade¬ 
quate remedy at law. This objection should 
be taken at the earliest opportunity. The 
above rule must be taken with the qualijicar- 
tion that it is competent for the court to giant 
the relief sought, and that it has jurisdiction 
of the subject matter ” 

In Wylie v. Coxe } 56 U. S. 15 How. 415,14 
L. Ed. 753, 755, it is said: “The want of Ju¬ 
risdiction, if relied on by the defendants, 
should have been alleged by plea or answer. 
It is too late to raise such an objection on|the 
hearing in the appellate court, unless Ithe 
want of jurisdiction is apparent on the face of 
the bill. * * * The doctrine of these ^nd 
similar cases is that the court, for its bwn 
protection, may prevent matters purely Cog¬ 
nizable at law from being drawn into chan¬ 
cery, for its own protection, but it by no 
means follows, where the subject matter; be- 
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longs to the class over which a court of equity 
has jurisdiction, and the objection that the 
complainant has an adequate remedy at law 
is not made until the hearing in the appellate 
tribunal, that the latter can exercise no dis¬ 
cretion in the disposition of such objection.” 

In this case, the court was specifically divested 
of jurisdiction to enjoin the assessment and collec¬ 
tion of the tax in question by Section 3224, R. S. It 
follows that it was not ‘ 4 competent for the court to 
grant the relief sought.” Further, the defendants 
in this case did bring to the attention of the trial 
court, in the manner suggested by the foregoing 
case, the lack of jurisdiction of the court. That 
the defendants filed both an answer and a motion 
to dismiss is immaterial, since the rules of court 
specifically prescribe that method of raising the 
question. That no action by these defendants 
could vest in the Supreme Court of the District of 
Columbia jurisdiction of which Congress had 
specifically divested it is apparent. 

In this connection attention is invited to the case 
of Palmer v. Fleming, 1 App. D. C. 528. In that 
case this Court held: 

It is greatly to be regretted that, after all 
the time and labor that has been expended 
in this case, and the mass of testimony that 
has been taken, the court, as a court of 
equity, notwithstanding the expressed de¬ 
sire of both parties for a final adjudication 
of their entire controversy in this suit, should 
feel itself constrained to decline to exercise 
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jurisdiction. But consent cannot give juris¬ 
diction, and the allegation of fraud and collu¬ 
sion in the bill, unsustained by proof, can¬ 
not give jurisdiction; and the maxim, In¬ 
voked by the appellant, that when equity has 
acquired jurisdiction of a cause upon equi¬ 
table grounds, it will proceed to administer 
complete relief, even though the relief shoqld 
be such as would properly come from a coprt 
of common law, is not applicable to this case. 
A court of equity does not acquire jurisdic¬ 
tion by the allegation of an equitable groijmd 
of relief in a bill of complaint. If it did, it 
would be in the power of any complainant to 
close permanently the doors of all the courts 
of common law. It would not require eVen 
as much as the consent of parties to give 
jurisdiction. Allegations and proof both 
are required for that purpose; and whenjthe 
proof fails, the jurisdiction fails. It is duly 
when a party shows himself entitled to some 
part at least of the equitable relief which he 
seeks that a court of equity will proceed to 
administer common law relief also. Dowell 


v. Mitchell, 105 U. S. 430; Bally v. Taylor, 
1 Russ. & Mylne, 73; Storys Eq. Jur. Sec. 

i 

74, and cases cited in the notes. 

In the case of Matthews v. Rodgers, 284 U ; L S. 
521, 524, an appeal was taken from a decree of the 

District Court for the Northern District of Missis- 

| 

sippi, enjoining the collection from the several ap¬ 
pellees of a state tax, as an unconstitutional buf den 

| 

on interstate commerce. After argument in j the 
Supreme Court of the United States on the merits, 
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the ease was restored to the docket for reargument,, 
limited to the question of the jurisdiction of the 
District Court both with respect to the amount in- 
volved in the suit and the jurisdiction of the court 
as a court of equity. In its opinion the Supreme 
Court said: 

Although the present suit arises under the 
Constitution of the United States, see Davis 
y. Wallace, 257 U. S. 478, and it be assumed 
without deciding, that the jurisdictional 
amount is involved, the suit cannot be main¬ 
tained if not within the equity jurisdic¬ 
tion of the district court. The want of 
equity jurisdiction, if obvious, may and 
should he objected to by the court of its own 
motion . * * * 

***** 

It may be assumed that if appellees do not 
pay the challenged tax, and in consequence 
of that omission they are subjected, as it is 
alleged they will be, to the civil and criminal 
penalties for nonpayment, the resulting in¬ 
jury to their business will be irreparable and 
can be avoided only by resort to equity to 
prevent the threatened wrong. But appel¬ 
lants insist that the appellees are under no 
such constraint, either to expose themselves 
to the penalties for failure to pay the tax, 
or to seek equitable relief against its collec¬ 
tion, since each of them may pay the tax to 
the collecting officer under protest and r 
under the laws of Mississippi, may maintain 
a suit at law for its recovery on the ground 
that it was exacted in violation of the Con- 







stitution of the United States. That siich a 
procedure saves to the taxpayer his federal 
right, and if available will defeat the juris¬ 
diction of federal court to enjoin the collec¬ 
tion of the tax, has long been the settled rule 
in this Court. Henrietta Mills v. Rutherford 
County, 281 U. S. 121; Arkansas Bldg. & 
Loan Assn. v. Madden, 175 U. S. 269; Atchi¬ 
son, Topeka ct Santa Fe Ry. v. O’Coiinor, 
223 U. S. 280; Shelton v. Platt, supra; Singer 
Sewing Machine Co. v. Benedict, supra; 
Allen v. Pullman’s Palace Car Co., 139 U. S. 
658; Indiana Mfg. Co. v. Koehne, 188 U. S. 
681. [Italics supplied.] 


As has already been pointed out, not only does 
the right exist in the plaintiff to pay the tax in 
question under compulsion and bring suit to recover 
it, but this Court has repeatedly given its apprbval 

i 

to that procedure. 

It is respectfully submitted that the action of 
the Supreme Court of the District of Columbih in 
dismissing the bill of complaint should be affirrped. 

E. Barrett Prettyman, j 
Corporation Counsel, D. C., 
Vernon E. West, 

Principal Assistant 
Corporation Counsel, D. C., 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 

i 

Attorneys for Appellees . 








APPENDIX 


In the United States Court of Appeals for the 

District of Columbia 

No. 6614 

Maryland and Virginia Milk Producers' Asso¬ 
ciation, Inc., appellant 

vs. 

Melvin C. Hazen, and Others, Commissioners of 
the District of Columbia, et al., appellees 

stipulation 

It is hereby stipulated and agreed by and be¬ 
tween counsel for appellant and counsel for 
appellees, in the above entitled cause, that the mem¬ 
bership contract entered into by the appellant 
with its members, copy of which was attached to 
and made a part of the original bill of complaint 
(paragraph 3, record 4) was omitted from the 
transcript of record filed herein, and that a copy 
of said contract shall be attached to each transcript 
of record filed in this case, and said contract shall 
be treated and considered for all purposes as 
though the same had been included in the said 
transcript of record. 

John S. Barbour, 

Attorney for Appellant. 

E. Barrett Prettyman, 

Corporation Counsel , D. C., 
Vernon E. West, 

Principal Assistant Corporation 

Counsel , D. C., 
Chester H. Gray, 

Assistant Corporation Counsel , D. C., 

i Attorneys for Appellees. 
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